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this time, there is not evidence that COVID-19 vac-
cines prevent transmission of the virus from person-
to-person.”7

 
Americans with Disabilities Act (ADA)

Title I and Title V of the ADA protect qualified indi-
viduals from discrimination on the basis of disability 
in hiring, promotion, discharge, pay, fringe benefits, 
job training, classification, referral, and other aspects 
of employment. Disability discrimination includes 
not making reasonable accommodation to the known 
physical or mental limitations of an otherwise quali-
fied individual with a disability who is an applicant or 
employee, barring undue hardship.8

The ADA has very stringent restrictions on when an 
employer may ask disability related questions, require a 
medical exam, or otherwise identify a disability. There 
is a three-stage process that one must consider. The 
stages, each with resultant obligations, are: (1) during 
the employment application and interview stage, (2) 
after a job offer is extended, and (3) after an employee 
has started working.9

During the application stage, a prospective employer 
may not ask a job applicant to answer disability-related 
questions or take a medical exam before extending a job 
offer. An employer also may not ask job applicants if 
they have a disability or about the nature of an obvious 
disability. An employer may ask a job applicant whether 
they can perform the job and how they would perform 
the job, with or without a reasonable accommodation.10

After a job is offered to an applicant, an employer 
may condition the job offer on the applicant answer-
ing certain disability-related questions or successfully 
passing a medical exam, but only if all new employees 
in the same type of job must answer the same questions 
or take the same exam.11

Once an employee is hired and has started work, 
an employer generally can only ask disability-related 
questions or require a medical exam if the employer 
needs medical documentation to support an em-
ployee’s request for an accommodation or if the 
employer believes than an employee is not able to 
perform a job successfully or safely because of a 
medical condition.12

The EEOC, which enforces the ADA, has concluded 
that a COVID vaccination itself is not a medical exami-
nation; therefore, the broad prohibitions on medical 
exams are generally not implicated. Employers should 
be cautioned that although the administration of the 
vaccination is not a medical examination, pre-screening 
vaccination questions may violate the ADA’s provision 
on disability-related inquiries (inquiries likely to elicit 
information about a disability), though this concern 

generally only arises if the employer is administering the 
vaccine itself, such as a health-care facility.13 Employers 
who coordinate with third-party providers can avoid 
the pre-screening issues by ensuring that they will not 
have access to or receive any screening information 
from the provider.

Asking an employee to show proof of receipt of 
a vaccination is also not a disability-related inquiry. 
Notwithstanding, if an employer asks other questions 
such as why an employee did not receive a vaccine, that 
may elicit information about a disability and implicate 
the ADA requirement that such inquiries be job related 
and consistent with business necessity. According 
to the EEOC, if an employer requires employees to 
provide proof they received a vaccine from a pharmacy 
or their own health care provider, the employer may 
want to warn the employee not to provide any medical 
information as part of the proof in order to avoid im-
plicating the ADA.

How should an employer respond if the employee 
refuses the mandatory vaccine due to an underlying 
health condition? The ADA allows an employer to 
require that an individual not pose a direct threat to 
the health or safety of individuals in the workplace. 
The EEOC has determined that if a safety-based quali-
fication standard, such as a vaccination requirement, 
screens out or tends to screen out an individual with a 
disability, the employer must show that an unvaccinated 
employee would pose a direct threat due to a signifi-
cant risk of substantial harm to the health or safety of 
the individual or others that cannot be eliminated or 
reduced by reasonable accommodation.14

If an employer decides that an unvaccinated employee 
would pose a direct threat, the employer cannot exclude 
the employee from the workplace or take other action, 
unless there is no way to provide a reasonable accommo-
dation (absent an undue hardship) that would eliminate 
or reduce this risk so the unvaccinated employee does 
not pose a direct threat.15 While the EEOC advises that 
an employee cannot be “excluded” from the workplace, 
if remote work is possible, that may be considered a 
reasonable accommodation for the employee.

The EEOC has said if there is a direct threat that 
cannot be reduced to an acceptable level, the employer 
can exclude the employee from the workplace, but 
this does not mean the employer may automatically 
terminate the employee. The employer and employee 
should engage in a flexible, interactive process to iden-
tify possible accommodations that do not create an 
undue hardship for the employer.16 In its guidance, 
the EEOC also advised that employers may rely upon 
CDC recommendations and OSHA standards when 
considering an accommodation request.17
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TITLE VII
Title VII protects applicants and employees from 

discrimination in hiring, promotion, discharge, pay, 
fringe benefits, job training, classification, referral, and 
other aspects of employment, on the basis of race, color, 
religion, sex (including pregnancy), sexual orientation, 
gender identity, and national origin.18

The EEOC has opined that if an employee’s sin-
cerely held religious belief, practice, or observance 
prohibits the employee from receiving the COVID 
vaccine, the employer must provide a reasonable 
accommodation for the religious belief, practice, or 
observance unless any such accommodation would 
pose an undue hardship for the employer.19 Accord-
ing to the EEOC, if no reasonable accommodation is 
possible without undue hardship, it would be lawful 
to exclude the employee from the workplace, but 
this does not mean the employer may automatically 
terminate the employee. The employer will need to 
consider whether any other legal protections apply 
under EEO laws or other authority.

 
Genetic Information Nondiscrimination Act (GINA)

Title II of GINA protects applicants and employees 
from discrimination based on genetic information in 
hiring, promotion, discharge, pay, fringe benefits, job 
training, classification, referral, and other aspects of 
employment.20 GINA also restricts employers’ acquisi-
tion of genetic information and strictly limits disclosure 
of genetic information. Genetic information includes 
information about genetic tests of applicants, em-
ployees, or their family members; the manifestation of 
diseases or disorders in family members (family medical 
history); and requests for or receipt of genetic services 
by applicants, employees, or their family members.21

The EEOC has said that requiring employees to 
provide proof they have received a vaccine does not 
violate GINA because it does not involve the use of 
genetic information to make employment decisions, or 
the acquisition or disclosure of genetic information as 
defined by the statute.22 However, employers should 
be careful with pre-vaccination screening questions 
as they may elicit genetic information, such as ques-
tions regarding family medical history. The EEOC 
cautioned that if an employer requires proof of vaccina-
tion, the employer may want to warn the employee not 
to provide any genetic information with the proof.23 If 
such warning is provided, any genetic information the 
employee provides in response to the proof of vaccina-
tion will be considered inadvertent and not unlawful 
under GINA.24 EEOC guidance refers employers to 
29 C.F.R. § 1635.8(b)(1)(i)(B), which provides model 
language for such a warning.

Pregnancy Discrimination Act (PDA)
The PDA prohibits discrimination based on preg-

nancy in any aspect of employment, including hiring, 
firing, pay, job assignments, promotions, layoff, train-
ing, fringe benefits, and any other term or condition of 
employment.25 While pregnancy itself is not a disability 
pursuant to the ADA, pregnancy-related complications 
may be. Even if the ADA’s reasonable accommodation 
provisions are not implicated, many employers that are 
choosing to implement mandatory vaccination poli-
cies are providing temporary exceptions to pregnant 
employees and employees who are nursing mothers.

 
Vaccine Incentives

As of this writing, the EEOC has not issued specific 
guidance concerning an employer’s ability to offer 
incentives to employees to get voluntary COVID vac-
cines. Due to this lack of information, in a February 
1, 2021 letter,

 
SHRM and 41 other business groups asked 
the EEOC to clarify “the extent to which 
employers may offer employees incentives 
to vaccinate without running afoul of the 
Americans with Disabilities Act [ADA] and 
other laws enforced by the EEOC.” The ADA 
prohibits employers from coercing employees to 
participate in wellness activities. . . . The business 
groups encouraged the EEOC “to define what 
qualifies as a permissible incentive as broadly 
as possible.”26

SHRM’s reference to the ADA’s restrictions on 
“coercing” employees may be useful in determin-
ing the limits of vaccine incentives. The EEOC has 
proposed (but not finalized) a rule clarifying the law 
as applied to wellness program incentives. The pro-
posed rule provided that nominal incentives such as 
a water bottle are not coercive, whereas things like 
a paid gym membership or an increased insurance 
premium would be coercive. Employers may look to 
that proposed guidance for a hint at what would or 
would not be an acceptable incentive for employees 
to accept the vaccination.

Many of the options for incentives can be made 
available to employees who do not plan to accept a 
vaccination and creating an incentive plan to allow 
alternatives may be the best way to mitigate the risks 
associated with the outlined laws. If incentives are 
offered to all employees, without the employer requir-
ing proof of vaccination, there is very little risk of 
violating the ADA or Title VII. These incentives could 
be something like paid time off for all employees “to 
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allow time for vaccination” at a third-party provider. 
Every employee will receive the same time off, and 
the employer simply educates the employees on the 
vaccine and encourages them to use their added time 
off for that purpose. Even if an employer chooses to 
limit incentives, it is still important to avoid risk by 
ensuring that the incentive is available to those who 
give a reason for refusing the vaccine that may fall 
under the protective scope of the preceding laws.

Another consideration, particular to monetary incen-
tives is the likelihood that a payment to employees for 
accepting a vaccination would be considered a one-time 
bonus under the Fair Labor Standards Act. This bonus 
would then have to be included in the calculation of 
the employee’s regular rate of pay for that week when 
determining overtime pay, if any.

While some employers are certainly offering news-
worthy incentives such as direct payments to employ-
ees,27 but until further guidance is issued, I would 
tread lightly with offering incentives for employees to 
voluntarily receive a vaccine.

Disclaimer
The opinions in this article are mine alone and do 

not represent the position of the NACTT or the Human 
Resource Committee of the NACTT. This does not 
constitute legal advice and should not be relied upon as 
such. Please consult with your local labor-employment 
attorney before making any decisions. 
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