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AGENDA
Thursday July 2, 2015
1:30 - 2:30 Defending Appeals.
Moderator: Leo G. Spanos, Staff Attorney for Martha Bronitsky, Chapter 13 Standing
Trustee for the Northern District of California (Hayward)
Jill D. Olsen, The Olsen Law Firm, LLC/Chapter 7 Panel Trustee (Kansas City, MO)
Vanessa Guerrero, Staff Attorney for Mary Viegelahn, Chapter 13 Standing Trustee
(San Antonio, TX)
3:00 – 4:00 Representing the Trustee in Litigation: A Discussion of Attorney Responsibilities Such
as Witness Preparation, Document Production Requests, Subpoenas, and Reviewing
“Preservation of Estate” Arguments.
Moderator: Tami Gadd-Willardson, Staff Attorney for Kevin R. Anderson, Chapter 13
Standing Trustee for the District of Utah (Salt Lake City)
Honorable Michael B. Kaplan, United States Bankruptcy Judge for the District of New
Jersey (Trenton)
Henry E. Hildebrand, III, Chapter 13 Standing Trustee for the Middle District of
Tennessee (Nashville)
4:05 – 5:05 Practice Pointers and Potential Pitfalls: Maximizing Staff Attorney Effectiveness in the
Courtroom.
Moderator: Mary Frances Fallaw, Staff Attorney for D. Sims Crawford, Chapter 13
Standing Trustee for the Northern District of Alabama, Southern Division (Birmingham)
Honorable R. Kimball Mosier, United States Bankruptcy Judge for the District of Utah
(Salt Lake City)
Honorable John P. Gustafson, United States Bankruptcy Judge for the Northern
District of Ohio (Toledo)
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Speaker Biographies
Leo G. Spanos graduated from Hastings College of the Law in San Francisco in May 2008 and is
a member of the California State Bar. Mr. Spanos has been Staff Attorney to Martha G. Bronitsky,
the Chapter 13 Trustee in the Oakland Division of the Northern District of California, since
2009. Mr. Spanos conducts Section 341 Meeting of Creditors on a monthly basis, reviews motions to
modify plans, reviews motions to approve sale of real property, works closely with the audit and claims
departments, and is responsible for prosecuting appeals and adversary proceedings. Mr. Spanos has a
five-year-old son (Sebastien) and a two-year-old daughter (Olivia) and has been happily married for over
nine years. In his free time, Mr. Spanos enjoys cooking, traveling, wine tasting, sports, and spending time
with his family. Mr. Spanos studied at the University of Bordeaux during his junior year of college, is fluent
in French and has a working knowledge of Spanish.

Jill D. Olsen is a solo-practitioner at The Olsen Law Firm, LLC, in Kansas City, Missouri, practicing
primarily in the areas of bankruptcy, collections, foreclosure and commercial litigation,
representing both creditors and debtors. She is also a Chapter 7 panel trustee for the United
States Bankruptcy Court for the Western District of Missouri. Ms. Olsen is admitted in both the federal
and state bars of Missouri and Kansas. Ms. Olsen completed her undergraduate studies at Weber State
University with a B.A. in English in 1990, and law school at the University of Missouri Kansas City,
graduating with honors in 2000. Prior to law school, Ms. Olsen spent 11 years at the Internal Revenue
Service as an analyst. After graduating from law school, Ms. Olsen worked as a law clerk to the Honorable
Edwin H. Smith at the Missouri Court of Appeals – Western District. Ms. Olsen was a member of the
Bankruptcy Bench-Bar Committee for the District of Kansas and the Ad-Hoc Advisory Committee for the
U. S. Bankruptcy Court, Western District of Missouri. She is also a member of the following bar
associations: The Kansas City Metropolitan Bar Association, the Association of Women Lawyers, the
Kansas City Bankruptcy Bar Association, the Topeka Area Bankruptcy Counsel, the American Bankruptcy
Institute, the National Association of Chapter 13 Trustees, the National Association of Bankruptcy
Trustees, International Women’s Insolvency and Restructuring Confederation, and is chairperson for the
Kansas City Women’s Bankruptcy Association.
Vanessa DeLeon Guerrero has experience representing Debtors, Creditors and the Standing Chapter 13
Trustee for the Western District of Texas in all stages of litigation and bankruptcy proceedings, including
discovery, motions practice, and trial. Since joining the Mary K. Viegelahn, Office of the Chapter 13
Trustee, as a staff attorney in 2011, Vanessa has also represented the Trustee in many appeals. She has
successfully argued before the Fifth Circuit; and was co-counsel in a matter before the United States
Supreme Court. In addition to her duties as a staff attorney, Vanessa is the Comptroller. She received a
B.A. in Political Science from the University of Texas at San Antonio in 1995. She received a J.D. from the
University of Houston Law Center in 2003. She is admitted to the bars of the Supreme Court of the United
States, United States Court of Appeal for the Fifth Circuit, United States District Court for the Western
District of Texas, and the United States District Court for the Southern District of Texas. She currently
serves as Secretary for the San Antonio Bankruptcy Bar Association and as Secretary for the Texas Western
District of Texas Bench Bar Association. She is an Associate of the LEK Inn of Court, served on the Board
of Directors of the San Antonio Bankruptcy Bar Association from 2012-2014 and Membership Chair for
the San Antonio Bankruptcy Bar Association from 2010-2011.
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Speaker Biographies
Tami Gadd-Willardson has been involved in bankruptcy since 1996 when she started working for the
Chapter 13 trustee in Salt Lake City and later in Las Vegas until she applied to law school. She entered
the William S. Boyd School of Law, University of Nevada, Las Vegas and graduated Magna Cum Laude
in 2009. Thereafter, she clerked for Chief Judge William T. Thurman, District of Utah. Since 2011 she has been
employed as Staff Attorney with Kevin Anderson, Chapter 13 Trustee for the District of Utah.
Honorable Michael B. Kaplan was appointed as a bankruptcy judge on October 3, 2006, for the
District of New Jersey, Trenton Vicinage. Prior to taking the bench, Judge Kaplan served as a Standing
Chapter 13 Bankruptcy Trustee. Judge Kaplan received his A.B. degree from Georgetown University
(1984) and his J.D. Degree from Fordham University School of Law (1987). He is licensed to practice law in
New Jersey, New York and Connecticut, and is admitted to practice before the U.S. Supreme Court, Third
Circuit Court of Appeals, U.S. Court of International Trade and various federal district courts. Over the past
twenty-five years, Judge Kaplan has spoken to numerous bar associations and business organizations,
including: the New Jersey Judicial College, National Association of Chapter 13 Trustees, National Association
of Bankruptcy Trustees, Turnaround Management Association, NY Institute of Credit, Bloomberg, L.P., Federal
Reserve Bank of Philadelphia, American Conference Institute, Pennsylvania Bar Institute, National Business
Institute and the New Jersey Institute for Continuing Legal Education. Judge Kaplan teaches as an adjunct
professor at the Newark and Camden campuses of Rutgers University School of Law. He has authored several
articles relating to bankruptcy issues and is a co-author of West’s Consumer Bankruptcy Manual. Judge Kaplan
was the recipient of the National Association of Chapter 13 Trustees’ 2006 Distinguished Service Award and
New Jersey State Bar Association’s 1999 Legislative Recognition Award. In December of 2009, Judge Kaplan
was appointed by the Director of Administrative Office of the Courts to a four year term as the Third Circuit
representative to the Bankruptcy Judges Advisory Group, and most recently selected as the Bankruptcy Judge
representative on the Human Resources Advisory Council to the AO. Judge Kaplan has also served as Mayor
and Councilman for the Borough of Norwood, NJ, and in 2005, he was a candidate for Bergen County
Freeholder.
Henry E. Hildebrand, III has served as Standing Trustee for Chapter 13 matters in the Middle District
of Tennessee since 1982 and as Standing Chapter 12 Trustee for that district since 1986. He also is
of counsel to the Nashville law firm of Lassiter, Tidwell & Davis, PLLC. Mr. Hildebrand graduated
from Vanderbilt University and received his J.D. from the National Law Center of George Washington
University. He is a fellow of the American College of Bankruptcy and serves on its Education Committee.
He is Board Certified in consumer bankruptcy law by the American Board of Certification. He is Chairman
of the Legislative and Legal Affairs Committee for the National Association of Chapter 13 Trustees
(NACTT). In addition, he is on the Board of Directors for the NACTT Academy for Consumer
Bankruptcy Education, Inc. Mr. Hildebrand has served as case notes author for The Quarterly, a newsletter

dealing with consumer bankruptcy issues and Chapter 13 practice in particular, since 1991. He is a regular
contributor to the American Bankruptcy Institute Journal. He is an adjunct faculty member for the Nashville
School of Law and St. Johns University School of Law.

Trustee Immunity and Personal Liability
IMMUNITY
Our role as Trustee often means making difficult decisions which will
ultimately dissatisfy someone
 Difference between a decision with Trustee discretion/business
judgement and something that requires a ruling
A bankruptcy trustee’s immunity from suit in official capacity stems from judicial immunity granted to
judges acting in official capacity. This quasi-judicial immunity doctrine applies to a person performing tasks
intertwined with the judicial process.

 Chapter 13 Trustee “protected by absolute immunity” for the
miscalendaring and noticing error of confirmation hearing
resulting in dismissal of the bankruptcy case because scheduling
of hearings is part of the judicial function of the Court. Curry v.
Castillo (In re Castillo), 297 F.3d 940 (9th Cir. 2002)
o Both the scheduling and giving notice of hearings are part of
the judicial function of managing the bankruptcy court’s
docket in the resolution of disputes
 Chapter 13 Trustee’s disbursement errors in trying to reconcile
administration under the BAPCPA disbursement scheme and
Court’s Order in another case resulting in no payment to debtor’s
counsel for two months was entitled to absolute immunity for
exercise of discretionary judgment. Denton v. Massey (In re
Denton), 370 B.R. 441 (Bankr. S.D.Ga. 2007).
Distinguish between Trustee liability for acts done in accordance with
the duties of the Trustee (administering estate assets, objecting to
claims etc.) and those actions undertaken by a trustee which have been
specifically delegated to the Trustee by the Court.

If actions related to the Trustee’s
duties as Trustee – immunity does not
apply

If actions undertake as a result of delegation of
judicial power, then the Trustee derives
immunity from that delegation

Proceed to determination of “standard
of care” for Trustee liablity

Proceed to determination of “immunity”

PERSONAL LIABILITY
Over 60 years ago, the Supreme Court issued its first and only opinion
on trustee personal liability in Mosser v. Darrow, 341 U.S. 267 (1951) –
divergent interpretations have spread among the Circuits.

The most effective
sanction for good
administration is
personal liability for the
consequences of
forbidden acts, and there
are ways by which a
trustee may effectively
protect himself against
personal liability.
Mosser v. Darrow, 341
U.S. 267 (1951)

The Supreme Court offered two suggestions
to avoid personal liability:
1. Seek court approval with notice to
parties in interest/creditors
2. Account at prompt intervals,
placing the burden on others to
raise objections

Immunity often gets crossed over into personal liability analysis:
“[C]ourts have established certain standards and instructions whereby the
trustees can protect themselves by complying with these standards and, thus,
gain judicial immunity. Those instructions include: the trustee should give notice
to the debtor and obtain prior court approval of the proposed act; the disclosure
by the trustee to the court in furtherance of the requested approval must be
candid; and the act must be within the trustee’s official duties.” In re Kashani,
190 B.R. 875 (9th Cir. BAP 1995).
A Trustee acting within scope of authority performing a judicial function with the
benefit of a properly noticed motion and subsequent order authorizing action,
performs their duties with the benefit of judicial immunity. It may be that once
a Court order is entered, the Court delegates the power to administer the estate
to the Trustee and in reconciling the order with administration of the estate
exercises discretion in performing a task intertwined with the judicial
administration of the case – the business judgement of the Trustee comes into
play. See Denton v. Massey (In re Denton), 370 B.R. 441 (Bankr. S.D. Ga. 2007).

STANDARD OF CARE FOR PERSONAL LIABILITY: BREACH OF FIDUCIARY
DUTIES
Intentional and Deliberate
Circuit Name
Holding
Tenth

Fourth

Sherr v. Winkler,
552 F.2d 1367
(10th Cir. 1977)
United States v.
Sapp, (In re
S.Found Corp.), 641
F.2d 182 (4th Cir.
1981)

Reorganization Trustee not personally liable except for willful
and deliberate acts. Damages from negligence would be
paid only from estate, not Trustee’s assets
Not liable on bond for failure to pay claim as there was no
intentional and deliberate conduct.
See also Yadkin Valley Bank & Trust Co. v. Ling McGee,
Trustee, 5 F.3d 750 (4th Cir. 1993) – no personal liability as
no allegation that Trustee deliberately violated fiduciary
duties

Sixth

Ford Motor Credit
Co. v. Weaver, 680
F.2d 451 (6th Cir.
1982)

Seventh

In re Chicago Pacific A trustee may be held personally liable only for a willful and
Corp., 773 F.2d 909 deliberate violation of his fiduciary duties.
(7th Cir. 1985)
But see In re Chicago Art Glass, Inc., 155 B.R. 180 (Bankr. N.D.
Ill. 1993): A trustee will not be liable for misjudgments in
matters where discretion is allowed, but may be held liable
for both negligent and intentional violations of the duties
imposed by law.

Mere negligence
Circuit Name
Ninth

Second

Hall v. Perry (In re
Cochise College
Park, Inc.), 703 F.2d
1339 (9th Cir. 1983)
In re Gorski, 766
F.2d 723 (2d Cir.
1985)

Third

In re Sturm, 121
B.R. 443 (Bankr.
E.D. Pa. 1990)

Eleventh

Red Carpet Corp. v.
Miller, 708 F.2d
1576 (11th Cir.
1983)

Gross negligence
Circuit Name
First

DeStefano v. Stern
(In re J.F.D.
Enterprises, Inc.),
223 B.R. 610
(Bankr. D. Mass.

Debtor in possession not personally liable for negligence and
only liable to creditor for intentional and deliberate conduct.
See also United States by Central Sav. Bank v. Lasich (In re
Kinross Mfg. Corp.), 174 B.R. 702 (Bankr. D. Mich. 1994)

Holding
Trustee no liable in any manner for mistakes in judgment
were discretion is allowed, but is subject to personal
liability no not only intentional, but also negligent
violations of the duties imposed by law
Trustee may be personally liable for both negligent and
intentional breaches of fiduciary duties – chapter 12
trustee’s failure to carry out obligations and ensure
debtors were making payments to creditors was a material
breach of fiduciary duties and negligent disregard of the
rights and interests of creditors
Following two decisions pre-Mosser v. Darrow, found that
a trustee may be subject to personal liability for negligent
conduct
Trustee is liable for wrongful conduct or negligence and
may be personally liable.

Holding
Trustees should not be subject to personal liability unless
they have acted with gross negligence (intentional failure
to perform duty in reckless disregard of consequents –
beyond the mere failure to exercise ordinary care). The
middle standard of care strikes the balance between the

Fifth

1998), aff’d 236
B.R. 112 (D. Mass.
1999), aff’d 215
F.3d 1312 (1st Cir.
2000)
In re Smyth, 207
F.3d 758 (5th Cir.
2000)

Uncertain
Circuit Name
Eighth

D.C.

In re Haugen
Constr. Service,
Inc., 104 B.R. 233
(Bankr. D.N.D.
1989)
In re Vel Rey
Properties, Inc.,
174 B.R. 859
(Banrk. D.D.C.
1994)

difficulties of the tasks taken by Trustees and the need to
protect the interest of creditors, estate and interested
parties in bankruptcy.

Reviewed the analysis in DeStefano and agreed that the
proper standard is gross negligence

Holding
A trustee may be held liable for losses proximately caused
by willful and deliberate violation of fiduciary duties – will
not be responsible for mistakes in judgment which was
discretionary and reasonable under the circumstances
Court will not issue advisory opinion on whether Trustee
would be personally liable or enjoy immunity for violations
of housing code.

Preservation of the Estate
Intersection between code sections:
 541/1306 Property of the estate
 544 Lien creditor/547 Preferences/548 Fraudulent conveyances
 546 Limitations on avoiding powers
 363(b) – Use of property with 1303 & 1306 rights/powers of
debtors
 522(g) – Exemptions
 348 Effect of conversion
 1325(a)(4) best interest on creditors
Chapter 13 is often the chapter used to “pay back” preferences or
conveyances rather than having the chapter 7 trustee sue the
transferee by proposing a pot to cover the value of the
preference/conveyance.
Fraudulent conveyance or preference actions not typically pursued in chapter 13.
Little incentive to pursue the actions – the code does not authorize the chapter 13 trustee to use,
sale or lease property of the estate once recovered (see 1303 and 363(b)). The chapter 13 trustee
may not recover value by selling it – the estate is benefitted by increasing payment as debtor no
longer servicing the claim or the debtor’s desire to stay in the property requires an increase
return to creditors. In re Ramsey, 356 B.R. 217 (Bankr. D. Kan. 2006)

See also 7/2/2015 materials from 1:30-2:30 Breakout Session: Chapter
13 Trustee’s Avoidance Powers – Preferences and Fraudulent Transfers
In order to achieve confirmation, the debtor must propose a plan that
satisfies 1325(a)(4)

 Conditioning the liquidation amount based on the Trustee’s
recovery of avoidance action does not satisfy 1325(a)(4). In re
Engle, 496 B.R. 456 (Bankr. S.D. Ohio 2013).
o Question is not whether the conveyance is voidable but
whether a trustee could reasonably be expected to succeed
in setting aside the transfer. In re Carter, 4 B.R. 692 (Bankr.
D. Colo. 1980)
 Trustee an indispensable party as the only person with standing to
bring the avoidance action and creditors would not be accorded
full relief without his joinder – just because a trustee reaps little
benefit from the avoidance action, that does not excuse the
trustee from bringing an action that will inure to benefit the
unsecured creditors. Wood v. Mize (In re Wood), 301 B.R. 558
(Bankr. W.D. Mo. 2003).
Hiring outside counsel to pursue the avoidance action –
1) Section 327 allows employment of attorneys
2) Section 330 allows payment of reasonable compensation
3) Issue with § 326(b) no reimbursement of expenses?
 Should general expense fund pay for the fees despite benefitting creditors of only
one estate?
 Would contingency based fee arrangement work?
Perhaps including provision as condition of confirmation (sending notice to all creditors) that
the litigation expenses would be paid as part of administrative expenses in that case.
 If avoidance successful – have lump sum payment to pay the fees
 If avoidance not successful – the ongoing payments pay the fees from funds that
otherwise would have been available to pay pro rata portion to unsecured class.

Extending time under § 546
 If debtors proposing pot to resolve 1325(a)(4) based on
avoidance, should Trustee take further action.
 If debtors convert their case years down the line – the cause of
action may likely be gone









o Murphy v. Wray (In re Wray), 258 B.R. 777 (Bankr. D. Idaho
2001)
Consider entering a “tolling” agreement or bringing motion to
extend the time under § 546
o Turns on whether § 546 is a true statute of limitations
(instead of jurisdictional) and may be extended by parties.
See Pugh v. Brook (In re Pugh), 158 F.3d 530 (11th Cir. 1998);
But see Martin v. First National Bank of Louisville (In re
Butcher), 829 F.2d 596 (6th Cir. 1987).
Extension by agreement or stipulation
o Transferee must be a party and sign – it is their statute of
limitation that is being extended
o Include:
 There appears to be an avoidable transfer under
Chapter 5 of Title 11 based on (testimony, SOFA
Question 3/7/10, review of bank statements, etc.)
 The Debtors have proposed return to unsecured in
amount sufficient to resolve – matter need not be
litigated at this time
 If case dismisses or converts prior to meeting the
liquidation value, a chapter 7 trustee may have (time
period) to bring the avoidance action
 File the document at court
Extension by motion
o Available in complex chapter 7 cases – In re ThermoView
Industries, Inc., 381 B.R. 225 (Bankr. W.D. Ky. 2008)(the
court’s prior order extending the deadlines for commencing
avoidance actions is “law of the case” as no party objected
or appealed the order).
o Possibly available rather than filing adversary proceeding
only to enter stipulation with the transferee
Extension by settlement agreement

o File an adversary proceeding and settle with the transferee
that the proceeding is stayed during the pendency of the
chapter 13

Special issues:
Trustee as lien creditor –
 Trustee avoiding interest due to issue with security
 Trustee lacks authority to sell or dispose of property – but if the
debtor elects to retain the property, must pay into the plan the
liquidation amount that would be netted in chapter 7 case.
o If debtors cannot pay the 1325(a)(4) amount the case must
either convert (for the 7 trustee to liquidate) or dismiss (and
the unperfected lien reverts back to the creditor). In re
Ramsey, 356 B.R. 217 (Bankr. D. Kan. 2006).
 Confirmation issues:
o Hope v. Acorn Financial, Inc., 731 F.3d 1189 (11th Cir. 2013):
chapter 13 trustee bound by confirmed plan and could not
pursue avoidance post-confirmation when trustee knew of
defective security interest prior to confirmation
o In re Steele, 403 B.R. 882 (Bankr. D. Kan. 2009): chapter 13
trustee successful at post-confirmation 544 adversary
proceeding for unfiled mortgage – the debtors must modify
the plan to comply with 1325(a)(4)
o Hildebrand v. Hays Imports, Inc. (In re Johnson), 279 B.R.
218 (Bankr. M.D. Tenn. 2002): confirmation did not
foreclose trustee’s avoidance action when post-confirmation
proof of claim indicated avoidable security interest
Liquid assets –
 Cash/bank balance/tax refunds – should this be turned over
immediately for disbursement even if proposing a pot to resolved
1325(a)(4) over time

 Property of estate, but under the debtors control (363(b) and
1303)
 Effect of conversion – remains in possession or under the control
of the debtor on date of conversion (348(f)(1))
 Should a turnover motion be filed if debtors do not voluntarily
agree to contribute – provide personal liability protection
o In re Diaz Esteras, 2011 WL 5953483 (Banrk. D. P.R. 2011):
nonexempt funds from pre-petition sale of property under
control of the debtor absent a confirmed plan or order
providing otherwise.
 Should there be an adjustment to the distribution scheme to
allow disbursement to unsecured creditors immediately
Cases converted from chapter 7
 Distinguish between asset cases and 707 motions
 If asset, almost always should be converted back to allow the
chapter 7 trustee to continue administering
 Be diligent about avoidance litigation – another set of eyes will be
reviewing your preserved estate
 See also materials from Conversion from Chapter 13 to Chapter 7
from 7/4/2015 4:05-5:05 section

Removal of Trustee
Trustees have no constitutional right to continue acting as trustees and
have no property right in assignment of new cases. Richman v. Straley,
48 F.3d 1139 (10th Cir. 1995).
 Distinguish between assignment of new cases and cases already
assigned to the Trustee
Monitored by the Program – Resistance is Futile – U.S. Trustee Program
28 U.S.C. § 586(b) The United States trustee may appoint standing trustee under chapter
12 or 13 and shall supervise any such individual appointed as standing trustee in the
performance of the duties of standing trustee.

Power to appoint an individual confers power to terminate that
individual. Carlucci v. Doe, 488 U.S. 93 (1988)
ASSIGNMENT OF NEW CASES
28 C.F.R. § 58.6: Procedures for suspension and removal of panel
trustees and standing trustees
 Notify in writing decision to suspend or terminate ASSIGNMENT of
cases
 State the reason for the decision
o Non-exclusive list of 14 reasons
 Sent via overnight courier to office of the trustee
 State final and unreviewable UNLESS trustee requests in writing a
review no later than 20 days from the date of issuance
 Takes effect upon expiration of the time to seek review
Termination from appointment in future cases has no legal impact on
continued administration of previously assigned cases. 62 Fed. Reg.
51,742 (October 2, 2997)
http://www.justice.gov/ust/eo/rules_regulations/docs/frul_191.pdf

REMOVAL FROM PREVIOUSLY ASSIGNED CASES
11 U.S.C. § 324: The court, after notice and a hearing, may remove a trustee for cause. Whenever the
court removes a trustee, such trustee shall be removed in all other cases under which the trustee is
then serving unless the court orders otherwise
The Bankruptcy Code does not define sufficient cause for removal – courts must determine on case by
case basis.

“Removal of a trustee is a matter committed to the sound discretion of
the bankruptcy court.” In re Miller, 302 B.R. 705, 708 (10th Cir. BAP
2003) (citing In re BH&P, Inc., 949 F.2d 1300, 1313 (3d Cir. 1991)).
 Standard for overturning abuse of discretion on appeal
o Clear error or judgement or exceeded bounds of
permissible choice in the circumstances
o Defer to trial court’s judgment for assessing evidence and
witness credibility
In the Matter of Chapter 13, Pending and Future Cases, 19 B.R. 713
(Bankr. W.D. Wash. 1982): “Kleinman has efficiently and honestly
performed his duties as chapter 13 trustee. His sexual harassment of
his female employees…is reprehensible, but it is not legal cause for his
removal.”
In re Sheehan, 185 B.R. 819 (Bankr. D. Ariz. 1995): No cause exists to
remove chapter 7 trustee from existing cases after she reimbursed
estates from employee’s theft – “trustee is not to be removed unless
actual injury or fraud occurs.”
Walden v. Walker (In re Walker), 515 F.3d 1204 (11th Cir. 2008):
Chapter 7 Trustee removed after Court determined statements under
oath were not truthful.

In re AFI Holding, Inc., 530 F.3d 832 (9th Cir. 2008): “Cause may include
trustee incompetence, violation of trustee’s fiduciary duties,
misconduct or failure perform the trustee’s duties.”
Morgan v. Goldman, 375 B.R. 838 (8th Cir. BAP 2007) aff’d 573 F.3d 615
(8th Cir. 2008): Court can remove trustee sua sponte for cause – false
testimony constitutes cause for removal. Whether false testimony
actually occurred is question of fact reviewed for clear error – the
testimony at each of the hearings was “unclear and was sometimes
evasive and contradictory” and this constitutes cause for removal.

Litigation involving the Trustee
 Attorney’s fees
o Actual necessary expenses
 In re Myers, 147 B.R. 221 (Bankr. D. Or. 1992)
 Issue is not whether “employment discrimination
claims” are actual, necessary expenses – claims
are not expenses and instead the issues relates to
whether the expenses incurred defending such a
claim are “actual, necessary” expenses under the
statute
o Non-prevailing party could pay – if frivolous cause of action
or if part of settlement agreement
 Disbursement disputes
o In re Nevels, 415 B.R. 832 (Bankr. D. N.M. 2009)
 Chapter 13 Trustee’s standard procedure regarding
disbursement of funds appropriate when attorney filed
untimely fee application on same date as
disbursement of $50,000 lump sum payment
o In re Wilson, 274 B.R. 4 (Bankr. D. D.C. 2001)
 Disbursement to general unsecured class prior to
government bar date resulted in prejudice to IRS and
District of Columbia – the onus of resolving the
shortfall of funds necessary to administer the debtors’
case falls upon the Chapter 13 Trustee
o Liberty Mutual Insurance Company v. United States of
America by Lamesa National Bank (In re Schooler), 725 F.2d
498 (5th Cir. 2013).
 Chapter 7 Trustee found grossly negligent when failed
to take action in probate proceeding to have alternate
executor appointed and the debtor’s liquidated the

inherited assets. Unsecured creditor able to collect on
the Trustee’s bond.
Litigation appurtenant to the Trustee – not as a party
 Dischargeability disputes with creditor and debtor
 Lien strip/motions to value/criminal investigation/other contested
matters
 During Trustee’s investigation, may come in possession of items
one or both parties want (trusts, bank records, divorce decrees)
o Subpoena should be standard operating request - privacy
o With sufficient time for debtor or parties in interest to
comply
Financial privacy becomes a concern. Be sure to comply with suggested privacy requirements
 Account numbers – only last four digits should be visible
 Social Security numbers should be blacked out
 Date of Births
 Be wary of documents containing minors’ information

 Notes made by Trustee or staff
o Work product doctrine applies
 Tangible material or its intangible equivalent collected
or prepared in anticipation of litigation not
discoverable
 Memoranda, briefs, communications, other writings
prepared for use in the case
 Mental impressions, conclusions, opinions or legal
theories of the case

Trustee as Witness
 Be Truthful
o MAGIC WORDS – TELL THE TRUTH
 Listen carefully –
o PAUSE before answering
o WAIT until question is completed before answering
 Answer only the question that is asked
o Sometimes “I don’t know” is the appropriate answer
 Cooperate
o DON’T be antagonistic
o DON’T be emotional
o DON’T be impatient
o RELAX
o Witness credibility often determined by demeanor
 Be consistent
o Morgan v. Goldman, 573 F.3d 615 (8th Cir. 2008)
 Testified at hearing on 5/10/2006
 Testified at subsequent hearing on 10/13/2006 in a
manner not consistent with prior testimony
 On 11/20/2006 Court issued sua sponte order to show
cause why Trustee should not be removed “for cause”
for giving “false testimony under oath.”
 See also 7/2/2015 material from 4:05-5:05 Breakout Session:
Evidence How to Effectively Examine and Cross Examine a Witness
Attorney – client privilege: Remember Trustee is our client, some conversations may be protected
1. Trustee is the holder of the privilege
2. Confidential communications incident to the attorney-client relationship (consulting
attorney in professional capacity)
3. Presence of third party may make communications no longer confidential
4. Waiver: be careful with testimony on direct – if Trustee refers to communications, may be
waived on cross-examination

MOST IMPORTANTLY – SHOULD THE TRUSTEE BE THE WITNESS?
 What purpose does the Trustee as witness serve
 Can a staff member provide the testimony – probably even better
than the Trustee can on:
o Business records
o Liquidation analysis
o Feasibility
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STAFF ATTORNEY TRACK
PRACTICE POINTERS AND POTENTIAL PITFALLS
By John P. Gustafson (except for minor edit and update, this was written prior to my taking the bench –
all of what follows is intended to be academic discussion, and not legal advice or advisory opinion(s))

I.

ETHICS AND THE ART OF STAFF ATTORNEYING.
Q.

Precisely who, or what, is my Client?

A.
The Trusteeship. How do you know? If your Chapter 13 Trustee retires, quits, is
removed, or dies, you still have a job.
Q.

What about the Trustee?

A.
The individual embodies the Trusteeship that is the client. Unless the person who
is the Chapter 13 Trustee is, for whatever reason, no longer the trustee, that’s your client.
The Trustee, while serving, is essentially equivalent to the trusteeship. If your Trustee
retires, quits, is removed, or dies you may find yourself with a different person as the
same client – the Office of the U.S. Trustee may run a trusteeship after the Chapter 13
trustee, or another Chapter 13 trustee may be appointed to operate the trusteeship until a
new Chapter 13 Trustee is appointed.
It is important to keep in mind that you have a client because it reminds you that you are
not just an employee, like the rest of the staff at your office. You are an attorney, and the
Trusteeship is your client. That means that you have ethical duties that far exceed anything
imposed on the non-staff attorneys you work with.
There are two differences that are of the paramount importance to keep in mind:
1.

The Attorney-Client Privilege. Your discussions with the Chapter 13 Trustee that relate

to the Trusteeship are privileged communications. As you work with your Trustee, you will
probably develop a personal relationship that may involve a certain amount of give and take.
And that’s a good thing. But, you will always want to err on the side of treating anything told to
you by the Trustee about anything related to the Office, any case or debtor, any judge or
attorney, as being a privileged communication. That means that you cannot discuss it with
anyone. Period. Because, regardless of what the employee manual says, and beyond what is
required of all good employees, you are an attorney. Thus, the client (the Trustee) would have to
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affirmatively consent to the disclosure, and the ethical rules of your state prohibit you from
disclosing that privileged information without such consent.
Rule 1.6 Confidentiality Of Information
(a) A lawyer shall not reveal information relating to the representation of a
client unless the client gives informed consent, the disclosure is impliedly
authorized in order to carry out the representation or the disclosure is
permitted by paragraph (b).
Paragraph (b) relates to various types of wrong-doing.
2.

The Duty of Loyalty. There is no “I’m just an employee” exception to an attorney’s

duty to the client. There is also no exception based on the fact that you see a whole lot of
schlocky attorneys who don’t live up to their ethical obligations, abandoning their clients at
various stages of their Chapter 13 cases – it doesn’t matter. As an attorney, you have a duty to
carry out the client’s objectives, to be competent in whatever is necessary to carry out the client’s
objectives, and to be diligent.
Whether your trustee is an attorney, or a non-attorney, your trustee ultimately makes the
decisions for the trusteeship.
Rule 1.2 Scope Of Representation And Allocation Of Authority Between
Client And Lawyer
(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions
concerning the objectives of representation and, as required by Rule 1.4, shall
consult with the client as to the means by which they are to be pursued. A lawyer
may take such action on behalf of the client as is impliedly authorized to carry out
the representation. A lawyer shall abide by a client's decision whether to settle a
matter.

The duty of diligence is found in Rule 1.3:
Rule 1.3 Diligence
A lawyer shall act with reasonable diligence and promptness in representing a
client.
The duty of competence is found in Rule 1.1:
2

Rule 1.1 Competence
A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.
Where do some of the problems arise with these duties in a typical Chapter 13 Office
situation?
A new Staff Attorney may be either more technologically savvy than the Chapter 13
Trustee, or less. That may involve learning skills that are necessary to be competent in that
specific Office environment – in Rule 1.1, “skill” does not appear to be limited to “legal skill”.
If you are a “techie”, you may see all kinds of technological shortcuts that could be used
to, in your view, increase efficiency. But, if your Chapter 13 Trustee doesn’t want to change the
way paper is used in the Office, you need to get competent with that old Xerox and fax
machines, and learn to scan paper documents into PDF format. Welcome to the 1990s!
On the other hand, if your Chapter 13 Trustee wants to move the Office into a more
paperless operation, you have to become competent in the computer skills that will allow you to
provide competent representation in that Office environment.
Problems sometimes arise in Offices where a new Chapter 13 Trustee comes in and does
things differently that the past Chapter 13 Trustee did them. This can be a particular problem
when you were also a candidate who interviewed for the position, and you didn’t get it. It
doesn’t matter – you have to either be able to get your mind right, and be completely loyal to
your client – or at the very least be able to act exactly as you would if you were completely loyal
to your client or, ethically, you have to leave.
That may seem harsh, but think of what other attorneys are required, by their professional
duties, to do: If you represent a murderer, you can’t stand up in court and say: “Your Honor, my
client wants to plead not guilty. But, I mean, damn. He’s a murderer, so I’m not going to follow
his instructions.” Or, think of the attorney who is caught in a battle over disclosure of attorneyclient communications and is waiting in jail for the court of appeals to consider an appeal of the
lower court’s contempt order. Bankruptcy lawyers are not lawyers of a lesser god. Nor are Staff
Attorneys somehow exempt from the rules of professional conduct because they are hard to
follow, or because your feelings are hurt, or leaving would be an economic hardship. You are a
professional, and the rules are the rules.
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Another common problem can arise from relationships that develop over time with the
other employees. Those employees are managed, and at times disciplined, under the direction of
your client. And, the employees who are disciplined, or denied some benefit that they wanted,
may be very unhappy with your client. But, no matter how much you may like that person, and
no matter how much you may personally agree that whatever is happening is not right – you
need to stay out of the Office politics of whatever your client is trying to accomplish (either
directly, or through your Office Manager.) You simply can’t undermine your client – in any way
– without violating your professional obligations.
Sometimes, things involving Office staff can be a little fuzzier. On a personal note, when
I came to the Office as Staff Attorney, I had been a private solo practitioner. In working as a one
man law office, I could juggle my time however I wanted, as long as I got my work done. When
I got to my new job – I was the first Staff Attorney the Office had - I kept acting like I was still
in solo practice, without fully considering how my getting some things done at the last minute
affected the rest of the Office. One of the staff members who worked with me finally asked me
if I could start getting my 341 preparations done farther in advance, because that would make her
feasibility calculations easier. That opened my eyes to the fact that I had a very different
position as Staff Attorney than I had as a solo practitioner, and that I needed to work to fit into
the existing system, not just get my particular part of the job done in time for court.
I have also heard of situations where the Staff Attorney’s unique position in the Office
has created problems. Being on salary makes you different, having to be out of the Office for
court at random times makes you different, and not being subject to some of the Office rules
makes you different – and some staff may be jealous of the privileges or flexibility you may
have. Say you have casual Fridays in the Office, but you have court on Friday, so the Trustee
says you can wear jeans on Tuesdays. And some of the staff get their nose bent out of joint
because of your “special treatment”. Do you have an ethical obligation to not wear jeans on
Tuesdays – even if your Trustee gives you permission – because you are making his or her job
more difficult, because employee morale is suffering? I am NOT saying wearing jeans on
Tuesday is an ethical violation – but it does illustrate the kind of ethical issues that are in play
when you are a Staff Attorney.
Some general life advice I was given, back when I worked at Burger King, by a guy who
is now about to retire from the FBI: “When you walk into a new situation, figure out what kind
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of person is needed. And then be that person.” Figure out what your Trustee Office needs you
to be – and then, to the extent you can, be that person. Your Trustee has strengths, and
weaknesses, interests and dislikes. The position of Chapter 13 Trustee is flexible enough to
allow a Trustee to play to his or her strengths – that usually leaves a lot of other areas where the
Trustee is going to be involved in a more part-time, or supervisory role. If that is an area where
you can be more “hands on”, you could consider taking on that role (after discussion with your
Trustee).
For example, when I moved from being a Staff Attorney to being the Chapter 13 Trustee,
I was still a pretty good legal researcher. While most Trustees probably go to their Staff
Attorneys for legal research, as Trustee I did the legal research for my Staff Attorney. On the
other hand, I found the intricacies of the office procedures – as important as they are - somewhat
less . . . exciting. And I often allowed/encouraged/begged my Staff Attorney to get involved
with those issues.
None of the above means that you need to be a “Yes Man” (or “Yes Woman”). There are
two aspects to your communications with the Chapter 13 Trustee. There is the duty to
communicate, and then there is the separate duty to advise:
Rule 2.1 Advisor
In representing a client, a lawyer shall exercise independent professional
judgment and render candid advice. In rendering advice, a lawyer may refer not
only to law but to other considerations such as moral, economic, social and
political factors, that may be relevant to the client's situation.
As an advisor, you have a duty to give your Chapter 13 Trustee “candid advice”, based
on almost any relevant factor under the sun. That means you should be telling the Chapter 13
Trustee what you think should be done, if you think you know a better way to do something, or
that there are dangers in pursuing a course that the Trustee has decided to follow. Comma,
HOWEVER, this duty to provide candid advice does not trump Rule 1.2 that the client makes the
decisions. In other words, you should offer candid advice, not nag. When the decision has been
made – even if it is directly contrary to your best advice – you have to try to implement that
decision with diligence and competence, and without a hint that you weren’t in complete
agreement with the approach.
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In terms of communication with the Chapter 13 Trustee, the ethical rules specifically
provide:
Rule 1.4 Communication
(a) A lawyer shall:
(1) promptly inform the client of any decision or circumstance with
respect to which the client's informed consent, as defined in Rule 1.0(e), is
required by these Rules;
(2) reasonably consult with the client about the means by which the
client's objectives are to be accomplished;
(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and
(5) consult with the client about any relevant limitation on the lawyer's
conduct when the lawyer knows that the client expects assistance not
permitted by the Rules of Professional Conduct or other law.
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit
the client to make informed decisions regarding the representation.
The obligation to communicate, and keep the Chapter 13 Trustee informed, carries its
own difficulties. If you make a mistake, or get buried in court, or yelled at by the judge, or miss
a hearing – you have to tell your client, even if you aren’t asked.
Note that there are special obligations for Staff Attorneys who represent non-attorney
Chapter 13 Trustees. Staff Attorneys have an ethical obligation to explain legal matters
sufficiently to allow the non-attorney Chapter 13 Trustee to make informed decisions about the
approach the Office will take to important legal matters. If you are working as a Staff Attorney
for a non-attorney Trustee, one of the things you will have to be diligent about, and work to be
competent at, is explaining legal issues so that your Chapter 13 Trustee can participate in
decision making on important legal issues to the extent the Trustee wishes to do so.
A. What Should A Chapter 13 Staff Attorney Aspire To Be?
To me – and this is a subjective question – the model for a good Staff Attorney is an old
school corporate lawyer, who gave trusted advice to the President of the company about how to
stay out of trouble. Getting to be a trusted advisor – someone who your Trustee is going to go to
with all sorts of issues, both legal and operational, is a process. You don’t walk out of law
school with a lot of insight to offer a 20 year Chapter 13 Trustee – whether that Trustee is a
lawyer or not, they’ll still know more law than you. On the other hand, if you are a long time
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Staff Attorney (why are you in my basics class????) and your Trustee is coming into the position
from a non-bankruptcy field, you may be an important advisor and resource for that Trustee. In
fact, your ethical obligation may be to work to help your Chapter 13 Trustee become less
dependant on your knowledge and advice.
Being a Chapter 13 Staff Attorney also allows you to do a lot of good in the community –
in whatever activities are permitted by your Trustee. You can help raise the profile of your
Office by speak at legal training sessions and seminars, participating in bar association
committees and functions, and representing the Chapter 13 Trustee with competence and
professionalism at Section 341 Meetings and in court.
B. It Ain’t All A Bed Of Roses – You May Have To Be The Bad Cop.
It is not an uncommon thing for Chapter 13 Trustees to want you to be the picky one, the
stickler, the one who says “no”, the hammer, the bad guy. And the Trustee will play the role of
“good cop” – sometimes overruling you in the hardline positions that the Trustee told you to
take. I’d be sympathetic, but I was brought in as Staff Attorney to be meaner than my Trustee.
Subsequently, when I was appointed Chapter 13 Trustee, I hired my Staff Attorney with the
understanding that she would be meaner than me. This is partly because Chapter 13 practice has
moved from being a genteel, almost non-adversarial practice, conducted by a small group of
longtime practitioners, to a practice with an important litigation component – you can see that
change in the number of reported Chapter 13 bankruptcy decisions that come out in the
Bankruptcy Reporter. The other reason for this kind of good Trustee/bad Staff Attorney set up is
that just makes life easier for your client.
Don’t like it? Try private practice for a while.
Your Chapter 13 Trustee may use you as a tool to deliver a message to the bar – “I’m
sick of the failure to promptly turn over tax refunds, we need to send a message. File 128
motions to dismiss on these cases for failure to get those returns filed by April 15th.” Or, do the
above example with motions to disgorge attorneys fees based on some other issue. Or, you may
be told to require every attorney who fails to list a term life insurance policy on Schedule B to
file an Amended Schedule B listing the policy.
Sometimes, your work in furthering the objectives of representation may not just be
examining debtors, drafting objections, and making arguments in court – it may involve
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delivering a message to the debtors’ bar, or to national creditors, that certain practices will no
longer be tolerated.
A person should not be their job. You are not an attorney, you are a person who can do
many things, including acting as a lawyer. A person is not a role, they are a capacity to play any
number of roles. Acting in the role of Staff Attorney, you are going to have to play many roles –
bad cop, sympathetic provider of tissues when a debtor is overwhelmed by emotion at a First
Meeting, Glade sprayer after a particularly hygiene impaired §341 Meeting, peacemaker or order
restorer when exchanges between sides get too heated, Wonder Woman with all the answers for
the practicing bar, and sounding board for all of the ideas and problems your Chapter 13 Trustee
wants to run by you.
Advice that was given to me, that has served me well – When entering any new
environment, figure out what kind of a person is needed in that situation, and then be that person.
And sometimes, you also have to realize what your Trustee does not need. In my Office,
I don’t need my Staff Attorney to do legal research. If I asked my Staff Attorney to research
something for me, she’d probably suggest I lie down while she checks to see if someone can
drive me home. I’ve done legal research my entire professional life – and when my Staff
Attorney needs a couple cases for a motion or brief, I almost always do the research for her.
Even though legal research is a “core” part of the job for most Staff Attorneys, for us, it is just
more efficient for me to hop on Lexis, and she knows I enjoy doing it.
C.

Professionalism With The Debtor And Creditor Bars.

In most Chapter 13 Offices, you are going to see a lot of the same faces, over and over
again. And while you may strive to be ethical with a capital E, a paragon of professionalism, and
as even handed as Solomon himself – you are going to dealing, day after day, with some pretty
crappy lawyers. That’s just a fact of life for most Staff Attorneys.
You can’t lose your temper, you can’t act punitively without consulting your Trustee, and
you can’t start snapping off lines like: “Why don’t we just skip the Stipulation for you to amend
your Schedules and go straight to the show cause, shall we?” Decisions on how to deal with
problem attorneys have to be made with the Trustee, and the approach is probably going to be
incremental, at least at first.
There is danger on the other side of the coin – attorneys who are competent, mostly do
things right, and are personable, may start to get treated differently from other attorneys. Think
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of how it looks to a debtor if the attorney representing the debtor ahead of her is “Hey Alice, how
are Bob and the kids?” and her attorney is “Are you ready to proceed Mr. Smith?” The
Trusteeship should strive to maintain the appearance of evenhandedness, with no prejudice or
favor shown to anyone. Staff Attorneys are on the front lines in those efforts.
From another perspective – if you look at the Chapter 13 Office as a business, who are
the clients of that business? The answer – to the extent there is true customer analog – is
debtors’ counsel. They are the ones who decide whether their clients are going to use our
services.
D.

The Morality Of Treating Everyone The Same.

All debtors who come before the Chapter 13 Trustee for the first time should be treated
equally. We shouldn’t play favorites. We shouldn’t play favorites based on who the debtor’s
attorney is, we shouldn’t play favorites because the debtors seemed nice, and we shouldn’t play
favorites because we identify with the situation the debtor is in.
One way to deal with the tendency to treat debtors differently is to have an established set
of guidelines and procedures that a generally applied to all cases. Remember, all your Office’s
actions are part of a public record – available on PACER. You never want to have something
happen like an attorney putting together an argument – supported by docket entries - that your
Office is treating his clients more harshly, under the same facts, as another attorney.
The Chapter 13 Trustee’s reputation for fairness is something that needs to be zealously
guarded. That doesn’t require you to be a pushover – you just have to be equally mean (or
equally nice) to all.
E.

The Morality Of Making Exceptions Based On The Equities Of The
Case.

While everyone should be treated equally, not all situations that debtors are facing are the
same. The equities of some cases are vastly different than others. While some debtors want to
fight to have unsecured creditors pay for their bass boat, other debtors are trying to live on a
$200 a month food budget so that they can stretch their social security fit their Plan payments.
When the different treatment is based upon the equities of the case, you can – and should
– treat debtors proposed Plans differently based on their circumstances.
For example, where $40 a month is all a low income debtor can pay, I don’t make the
argument that the minimum Plan payment should be $50 a month. Where a high income creditor
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is trying to – in my view – game the system, and is not really attempting to repay creditors, I
make the argument that a $40 a month payment isn’t permitted.
F.

To Care, Or Not To Care. That Is (Often) The Question.

What are creditor issues, and what are issues the Chapter 13 Trustee should get involved
in litigating? Does it depend on what your Judge and your Trustee thinks? (Of course it does.)
G.

Balancing Advising/Assisting Debtors And Not Giving Legal Advice.

Section 1302(b)(4) states:
(b) The trustee shall –
(4) advise, other than on legal matters, and assist the debtor in
performance under the plan;
The debtors – usually – have their own attorney. You are prohibited from giving them
good legal advice, but the Code says the trustee is to advise and assist the debtor. How do you
do that?
One explanation that I thought was pretty good was – the trusteeship operates as an
accounting office, and a law office. The accounting firm is helpful and can talk to the debtors,
the law office can’t.
Sometimes you can illuminate a legal issue for debtor’s counsel by just talking about it –
as a hypothetical, or as a question that incorporates some legal information. For example: “I see
Schedule D shows the second mortgage is underwater, and the first and second mortgage are the
same company, and the first mortgage proof of claim shows that the value of the property is less
than the amount of the first mortgage – have you decided whether you want to strip the second
mortgage under [your appellate court decision allowing wholly unsecured mortgages to be
stripped here]?” You didn’t give legal advice, you just asked a question about an issue the
lawyer may not have thought of.

II.

CONDUCTING AN EFFECTIVE 341 MEETING.
A.

Areas To Think About For 341 Meetings

(*By the late Dean Wyman, Esq., Trial Attorney, Office of the U.S. Trustee,
Cleveland. These comments were provided by Mr. Wyman at my request, and
this Section includes many comments that are solely the pre-judicial personal
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opinions of John Gustafson. Nothing in this section should be taken as official
policy statements of, or direction from, the Office of the United States Trustee, or
indications of how now Judge Gustafson would rule on any particular issue.)
The 341 meeting presents many issues that should be considered:
Petition
1.
The trustee who begins the examination by asking whether all the information in the
petition is correct? The difficulty is that the information in the petition may be correct but that
the information in the schedules and statement of financial affairs may be completely false.
Papers
2.
The trustee who does not identify which document he is asking about. Such as “Is all of
the information in your bankruptcy papers correct.” In any subsequent action, such as a 727
action, there is absolutely no record of which documents the trustee or debtor was talking about.
Did the trustee referred to the publicly filed documents, the documents in his file, or the original
documents signed by the debtor? And what is a bankruptcy paper?
Lawyer As Examiner
3.
The trustee who lets debtor’s counsel, in fact, conduct the meeting. This occurs when the
debtor does not respond to questions and debtor’s counsel, instead, begins to answer all
questions. This is a signal that something is not correct with the bankruptcy case. The best
solution may be to ask the debtor if everything his or her lawyer just said was true.
Silent Spouse
4.
The joint debtors where the spouse answers questions for both of the debtors. Allied with
this is the debtor who barely speaks. Unless the trustee is paying attention, the testimony is so
faint that you cannot determine what was said. It is all a mumble.
Indianapolis 500
5.
The trustee who races through the questions and therefore doesn’t hear the answers to his
or her questions. When questions are asked so quickly, the answers become meaningless.
Remember, criminal actions require intent. If the trustee is asking the questions very quickly, it
is difficult to say that the debtor lied even if he or she did.
Money From Dear Uncle
6.
The trustee who does not pinpoint the questions about inheritances. The question may be
“do you have a right to an inheritance?” But that question may ignore some timing issues. This
is a more common issue that any of us would think. The question really should be: “When you

11

filed your bankruptcy case did you have a right to an inheritance?” Or. “after you filed your case
up until today, did you become entitled to an inheritance?”
You Are On Candid Camera!
7.
The talkative trustee. Some trustees start the recording devices before the meeting of
creditors. I recall a few years ago, I listed to a recording. Before the debtor appeared the trustee
was talking to debtors counsel. This conversation is now recorded. It is a conversation that
trustee, if he knew, would not want recorded.
Fees
8.
The question about fees. Trustees usually ask about fees. The question is posed to the
debtor but then counsel answers the question.
Second Disclaimer: These are my (Dean Wyman’s) personal comments and observations and are
not to be cited, copied, or distributed. There are not a statement of policy or otherwise of the
United States Trustee, the U.S. Department of Justice or any other person or entity.
(The following are pre-judicial John Gustafson comments, and only his comments.)
1.

The Oath.

This is the oath that I was taught as a law clerk, many, many years ago:
"Raise your right hand."
"Do you swear, or affirm, that the testimony you are about to give in this proceeding shall be the
truth, the whole truth, and nothing but the truth, as you shall answer to the laws of perjury."
There are two advantages to this form of oath 1. By giving the option to "swear, or affirm" you give people the option to affirm. Some people,
usually for religious reasons, will not "swear". When that objection is raised, I usually just ask
them to listen carefully, and repeat the oath, with some emphasis on "or affirm". If they don't get
it, I suggest that they can respond to the oath by saying: "I so affirm".
2. Oaths that use traditional language like "so help me God" will be a problem for some
religious, and non-religious people. Everyone is subject to the laws of perjury, and that is not a
controversial concept.
The purpose of the oath is to put the oath-giver in a solemn frame of mind in giving testimony.
The oath should be given to each debtor individually. Debtors should not be sworn in as a group
before the Section 341 Meeting. See, Handbook for Standing Chapter 13 Trustees, Chapter 5,
page 5-2 (1998).
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2.

The Way You Phrase Questions Can Be Important.

In asking your standard questions of debtors, let me point out a couple of areas to be careful
with.
1. When you have a stay at home spouse, never say "You don't work?" Stay at home Moms,
husbands who are caring for disabled wives, etc. are not going to react well to the assertion that
they don't work just because they don't get paid for what they do. Safer ways to ask the question
are: "Do you work outside the home?" Or, more accurate but more time consuming, "do you
have any source of income?" followed by "what are they?" if the answer is "yes". Of course, you
should already have a pretty good idea what the answers to these questions are going to be based
on Schedule I, if they are accurate.
2. An eligibility requirements for a joint Chapter 13 case is that the debtors are married. This is
sometimes an awkward question to ask - "are you married?" leaves are out an important
component - that they are married to each other. (Debtors will often make nervous jokes in
response to this question if it is asked that way. You can ask "are you married to each other?" but again, that is going to sound odd to the debtors, and it leaves out part of the legal
requirement: that the debtors were married at the time of filing. There is also a problem
regarding what is a "marriage" - some states recognize common law marriage, and both spouses
may have a different idea as to whether they are "common law" married. We have adopted this
form of the question: "Were you legally married to each other at the time of filing?" Not perfect,
but it works pretty well for me.
3.

My Opening 341 Meeting Questions.

After the oath is administered, I go through the following questions at the beginning of every 341
Meeting "Please state your name and address for the record." [This is checked against the address listed
on the Notice – that is the mailing address used by the Court and our Office.]
I slide the Notice that contains the debtor(s) social security number(s) across the table stating
that: “I am showing you a copy of the 341 Notice. Highlighted [usually with an orange
highlighter] on that document are/is social security numbers. Please do not state the number out
loud, but please testify if that is your correct social security number.”
I have a paper copy of the Petition, Schedules and Statement of Financial Affairs for each case
(obviously this would be a problem for a paperless office). I hold up this document and state:
"I'm showing you a copy of the Petition, Schedules, and Statement of Financial Affairs that
started your Chapter 13 proceeding. Do you recognize these documents?"
Hopefully, they answer “yes”.... If they don't recognize the documents, we try to find out why 13

sometimes it is because the attorney didn't spend much time meeting with the client(s). The
important thing is: the documents – the Petition, Schedules, and Statement of Financial Affairs have been specifically identified. It isn’t just the ‘Petition’.
"Did you provide your attorney with the information used to prepare these documents?"
"Did you review these documents before you signed them?"
"And when you signed them, were they true and correct to the best of your knowledge?"
"Did you list all your debts?" (Often, debtors will want to add "to the best of my knowledge and I am OK with that.)
"Did you list all of your assets?"
"Are there any changes that need to be made to these documents today to make them accurate
today, because of changed circumstances, a mistake, or any other reason?"

[Note that this question requires a "no", not a "yes". So, debtors can't say "I was just mindlessly
answering yes to all the questions."]
When the debtors are answering your questions, be sure to immediately jump in and ask for a
"yes" or a "no" if the debtors are answering "uh-huh", "yeah" or are just nodding their
heads. "This proceeding is being recorded and I need yes or no answers. The tape can't pick up
you nodding your head." Sometimes, you need to remind the debtor more than once.
We then move to the identification of original "wet signatures" or the debtors. Debtors' attorneys
are required to bring to the 341 Meeting the original documents that the debtors signed. I ask for
those documents and use them to ask the following questions:
"I'm showing you the Petition page, is that your signature?" [Or, "are those your signatures?"]
"And you signed it on [date - "February 22nd, 2010?"
"Turning to the declaration at the end of the Schedules, are those your signatures?"
"And you signed the declaration on February 22nd as well?"
"Finally, at the end of the Statement of Financial Affairs, is that your signature?"
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I don't ask for debtors to identify their signatures on other documents. I don't ask about the
signature on the Means Test because, frankly, I don't expect the debtors to understand it.
[*** In pro se cases, you will probably not have access to the original signatures (unless they
made extras) because the original paper copies are on filed with the Court. So, I modify the
above-questions by asking if the pro se debtor signed the document they filed with the
Bankruptcy Court Clerk. ***]
When a case has been converted from Chapter 7 to Chapter 13, in many – if not most – cases it
will be because the Office of the United States Trustee filed a Section 707(b) Motion to Dismiss.
While you are preparing for the First Meeting of Creditors: READ THE 707(b) MOTION. See
what was alleged. Ask questions about whether what the UST alleged is true. You never want
to miss an issue that you should have picked up on based on what the U.S. Trustee has
previously filed in the case.
4.

Don’t Forget To Go Back And Get Answers!

Q. “What did you do with the $20,000 in proceeds from the life insurance policy.”
A. “I went shopping.”
Q. “What did you buy?”
A. “Stuff.”
You have to get back to this type of response and ask: “What stuff?” Do not allow yourself to be
blown off!

5.

Family Size, Dependents, And Who Lives In The House.

Family size issue – the reality can be different from what is listed on the Schedules! Maintain
your sense of curiosity!
Q. “Are you married?”
A. “No.”
Q. “Do you have any dependants?”
A. “No.”
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If you stopped there, you might not be getting a true picture of the debtor’s situation.
Q. “How many people live in your house?”
A. “Six”.
Q. “But none of them are dependants?”
A. “No. My boy is 31, he and his girlfriend and her 3 kids moved back in with me.”
Q. “Is your son or his wife employed?”
A. “Yes, Marty has a job.”
Q. “Is he paying you anything for rent, utilities, and groceries?”
A. “No.”
6.

When The Debtor Responds By Pleading The 5th Amendment.

Filing bankruptcy does not waive a debtor’s privilege against self-incrimination.
“The Fifth Amendment provides in part that: "no person . . . shall be compelled in any
criminal case to be a witness against himself." Hoffman v. United States, 341 U.S. 479, 485, 71
S. Ct. 814, 95 L. Ed. 1118 (1951). A court must afford this privilege against self-incrimination a
liberal construction in favor of the right it was intended to secure. Id. The Fifth Amendment
applies in civil and administrative cases as well as criminal cases. Kastigar v. United States, 406
U.S. 441, 444, 92 S. Ct. 1653, 32 L. Ed. 2d 212 (1972); In re DG Acquisition Corp., 151 F.3d 75,
79 (9th Cir. 1998). And, in particular, the Fifth Amendment privilege may be asserted in a
bankruptcy proceeding. McCarthy v. Arndstein, 266 U.S. 34, 41, 45 S. Ct. 16, 69 L. Ed. 158
(1924); In re Boughton, 243 B.R. 830, 835-836 (Bankr. M.D. Fla. 2000); In re Mudd, 95 B.R.
426, 429 (Bankr. N.D. Tex. 1989). Indeed, the Fifth Amendment privilege may be correctly
asserted any time a party is asked to give testimony that is incriminating or could lead to
incriminating evidence. Hoffman, 341 U.S. at 486; DG Acquisition, 151 F.3d at 79.” In re
Yates, 2008 Bankr. LEXIS 4406 (Bankr. S.D. Cal. June 17, 2008); see also, In re Marble, 2008
Bankr. LEXIS 1487 (Bankr. N.D. Tex. May 9, 2008)(discussing waiver of the Fifth Amendment
privilege in the context of a 2004 examination).
The Fifth Amendment privilege belongs to the debtor – not the attorney.
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Ask whatever questions you think it is important to ask – even if you know the debtor is
going to plead the Fifth. There are many decisions that hold that a court may draw a negative
inference from the debtor’s invocation of the Fifth Amendment. See, Baxter v. Palmigiano, 425
U.S. 308, 318, 96 S. Ct. 1551, 47 L. Ed. 2d 810 (1976); In re Marrama, 445 F.3d 518, 522 (1st
Cir. 2006); In re Carp, 340 F.3d 15, 23 (1st Cir. 2003); In re Norwood, 2013 Bankr. LEXIS 3232
at *35 (Bankr. D. Colo. Aug. 8, 2013).

Make your record without regard to the debtor’s

assertion of the Fifth Amendment privilege. Do NOT conclude the §341 Meeting – either
adjourn it or continue it.
Whenever a debtor pleads the Fifth Amendment privilege, you need to inform the Office
of the U.S. Trustee of that fact. “The United States Trustee will, if appropriate, advise the United
States Attorney who may take appropriate action to seek a grant of immunity.” Handbook for
Chapter 13 Standing Trustees, Chapter 5, page 5-3 (12/1/1998)
If the claim of privilege is not well founded, the standing trustee should seek an order
from the court compelling testimony or granting such other relief as may be appropriate, such as
dismissal of the case or denial of discharge.
7.

When The Debtor Refuses To Answer Based On AttorneyClient Privilege.

The privilege belongs to the debtor, not the attorney. The debtor should be required to
claim it.
Remember, there are limits to the attorney-client privilege. WHEN the client met with
his attorney is NOT privileged.

8.

When Debtor’s Counsel Instructs The Client Not To Answer

The 341 Meeting is a legally authorized fishing expedition. “A §341 meeting is
conducted in much the same way one conducts a fishing expedition -- throwing out baited lines
numerous times in the hope of reeling in something of substance. No formal rules of evidence
are employed.” In re Ward, 92 B.R. 644, 646 (Bankr. W.D. Pa. 1988); see also, In re Russell,
392 B.R. 315, 358-59 (Bankr. E.D. Tenn. 2008)(The meeting of creditors “is a fishing expedition
allowed, even encouraged, by the statutes and the rules so long as the subject of the questioning
relates to the bankruptcy case.) A copy of an unpublished decision, In re Cinseree Johnson,
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provides a good overview of how most bankruptcy courts are going to treat debtors, or debtors’
counsel, who refuse to answer questions at a 341 meeting.
If counsel can’t articulate why he or she is instructing the debtor not to answer, explore
the area where the debtor is being non-responsive – establishing a clear record – then bring it
before your judge.
Saying something isn’t relevant, probative, “beyond legitimate inquiry”, or none of the
trustee’s business just isn’t going to fly with the bankruptcy court.

9.

Dealing With Specific Issues.
A.

401(k) Loans.

My questions on 401(k) loans almost always start with “When did you take out the
401(k) loan?” The reason is, most retirement loans are for a five year period. If you know when
the loan was taken out, you pretty much know when it is paid off. But, by asking when it as
taken out, the debtor(s) are less likely to “forget” or not be sure – which tends to happen when
you ask them “when is your 401(k) loan paid off?” They know what’s coming when you ask
that question, and they clam up.
My second 401(k) question is “how much did you borrow?” Third, is: “What did you
use the money for?” And last, I ask when the loan will be paid off. The next step is to see if the
debtor(s) will enter into a stipulation to step up the Plan payments when the 401(k) loan payment
ends.
B.

Inheritances, Lottery Winnings, Personal Injury Suits.

So called “windfalls” are a difficult area in Chapter 13. If you look at the Code sections,
and how they interact, difficult questions arise as to whether or not post-petition inheritances,
lottery winnings, and personal injury actions based on post-petition injuries, are disposable
income or even property of the estate. Fortunately, much of the case law gets to the result
Chapter 13 Trustees generally want – 1) there is a duty to disclose; 2) a post-petition windfall is
part of the estate, even after Confirmation re-vests (in most instances) property with the debtor;
3) the debtor(s) have an obligation to disclose the windfall to the Chapter 13 Trustee; and 4) the
existence of a windfall is grounds for modification under Section 1329.
Of course, there is not uniformity among the courts. The issue of whether a windfall is
‘income’ is a difficult one, particularly with the backward looking Means Test. The “best
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interest of creditors/liquidation test” is generally figured as of the date of filing. What all courts
appear to agree on is – if a Chapter 7 trustee could get the windfall, the inheritance is included in
the best interest/liquidation test.
I don’t ask about inheritances in every case. Note that any present interest in an
inheritance, life insurance policy, or trust is required to be disclosed on Schedule B, Q. 20. See
also, In re Waldron, 536 F.3d 1239 (11th Cir. 2008); In re Easley, 205 B.R. 334, 335-336 (Bankr.
M.D. Fla. 1996). If there is an possibility of an inheritance, I will also inform the debtor(s) that they
have a duty to inform the Chapter 13 trustee should be become entitled to an inheritance. Of course,
this is a delicate area, because the tip-off about a possible inheritance is usually information about
expenses for a sick parent, or a continuance of a 341 meeting because of a death in the family.
The right to bring a personal injury action is also required to be disclosed on Schedule B, Q.
21 (could be clearer) and any pending lawsuit should be listed on the Statement of Financial Affairs,
Q. 4. A the 341 meeting: “Do you have a right to sue anyone for any reason?” is broad enough, but
I usually add: “such as for a traffic accident or other personal injury?” If there is a lawsuit pending,
we get the attorney’s information and provide notice of the Chapter 13.
A more detailed discussion of these issues, written for the Academy before my appointment,
is in the next Section.

10.

It Doesn’t Hurt To Offer A Bit Of Encouragement At The End.

The debtors are facing a daunting task in making payments to your Office for 36 to 60
months. As I have heard Chapter 13 Trustee Frank Pease say: It doesn’t hurt to tell the debtors:
“You can do this.” Or, “Don’t sell yourself short.”

III.

POST-PETITION CAUSES OF ACTION, INHERITANCES AND WINDFALLS
ARE PROPERTY OF THE ESTATE AND MUST BE REPORTED TO THE
TRUSTEE.
A. Property Acquired After The Filing Of The Chapter 13 Case: The Different
Approaches.
What becomes property of the Chapter 13 estate involves an interpretation of two

Bankruptcy Code sections, §1306(a) and §1327(b). There are three basic approaches to how to
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reconcile the concept of property “vesting” in the debtor under §1327(b) and the fact that assets
acquired post-petition become property of the Chapter 13 estate pursuant to §1306(a).
Under the first approach, the "vesting" at confirmation extinguishes the estate and all
property not accounted for in the confirmation plan vests in the debtor. See, e.g., Oliver v. Toth
(In re Toth), 193 B.R. 992 (Bankr.N.D.Ga.1996); In re Petruccelli, 113 B.R. 5 (Bankr. S.D. Cal.
1990); In re Mason, 45 B.R. 498 (Bankr. D. Or. 1984), aff’d, 51 B.R. 548 (D. Or. 1985). The
problem with this approach is that it completely ignores the definition of §1306(a), continuing
the estate until closing, dismissal or conversion of the case. This line of cases has essentially
been . . . extinguished.
The second interpretation is that in the absence of a confirmation plan, any property
(including property acquired post confirmation) not necessary for payments to the chapter 13
trustee vests in the debtor upon confirmation of the plan. See, e.g., Telfair v. First Union
Mortgage Corp., 216 F.3d 1333, 1339-1340 (11th Cir. 2000); In re Farmer, 324 B.R. 918 (Bankr.
M.D. Ga. 2005); In re Price, 130 B.R. 259 (N.D. Ill. 1991); In re Ziegler, 136 B.R. 497 (Bankr.
N.D. Ill. 1992); Black v. United States Postal Serv. (In re Heath), 115 F.3d 521, 524 (7th Cir.
1997)(probably dicta, but followed by Telfair). One problem with this minority approach is that
it is difficult to determine what post-Confirmation property is necessary to fund the Chapter 13
Plan. Annese v. Kolenda (In re Kolenda), 212 B.R. 851, 854 (W.D. Mich. 1997). Plus, no
textual basis exists in the Code for distinguishing between post-confirmation property that is
"necessary" and that which is "not necessary" to funding the plan.
The third interpretation, and the majority view, is that confirmation vests the property of
the estate in the debtor at the time of confirmation (if the Chapter 13 Plan is silent, or if the Plan
provides for vesting upon Confirmation), but not for property acquired by the estate under
section 1306 after confirmation:
While the case is pending, the post-petition property ... [is] added to the estate
until confirmation, the event that triggers [section] 1327(b) and "vests" the
property of the estate in the debtor. That is, the property interests comprising the
pre-confirmation estate property are transferred to the debtor at confirmation, and
this "vesting" is free and clear of the claims or interests of creditors provided for
by the plan, [section] 1327(b), (c). Finally, the property of the estate once again
accumulates property by operation of [section] 1306(a) until the case is "closed,
dismissed, or converted."
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In re Rodriguez, 432 B.R. 671, 680 (S.D. Tex. 2010)(citing, In re Waldron, 536 F.3d 1239, 1243
(11th Cir.2008); see also, Barbosa v. Soloman, 235 F.3d 31, 35 (1st Cir. 2000); Rainey v. United
Parcel Serv., Inc., 466 F. App'x 542, (7th Cir. 2012)("A Chapter 13 estate encompasses all
property, including legal claims, acquired after the petition is filed and before the case is
closed."); United States v. Harchar, 371 B.R. 254 (N.D. Ohio 2007); In re Bratcher, 2013 Bankr.
LEXIS 3904 at *7 - *8 (Bankr. S.D. Tex. Sept. 19, 2013)(equating car accident and stay
violation cases – citing bankruptcy stay violation cases held to be property of the Chapter 13
estate); Moser v. Mullican (In re Mullican), 417 B.R. 389, 400 (Bankr. E.D. Tex. 2009); In re
Jackson, 403 B.R. 95 (Bankr. D. Idaho 2009); In re Wetzel, 381 B.R. 247 (Bankr. E.D. Wis.
2008); In re Nott, 269 B.R. 250, 257 (Bankr. M.D. Fla. 2000); In re Rangel, 233 B.R. 191, 198
(Bankr. D. Mass. 1999); In re Fisher, 203 B.R. 958 (N.D. Ill. 1997).
B. The Duty To Disclose Post-Petition Causes Of Action.
1. The Waldron Decision.
The 11th Circuit Court of Appeals considered the issue of whether or not a post-petition
cause of action is part of the bankruptcy estate in a Chapter 13 case. The decision, In re Waldron,
536 F.3d 1239 (11th Cir. 2008), held that claims acquired after the commencement of the
bankruptcy case but before the case was dismissed were property of the estate under the plain
language of §1306(a). New assets that the debtors acquired unexpectedly after confirmation by
definition did not exist at confirmation and could not be returned to the debtor under §1327(b).
Accordingly, the underinsured motorist claims of the debtor from a post-petition accident were
property of the Chapter 13 bankruptcy estate.
The appellate court further held that the bankruptcy court properly required the debtors to
amend their schedules to disclose the claims under Rule 1009. See also, Mullican v. Moser, 417
B.R. 408 (E.D. Tex. 2009). Payments under the Chapter 13 Plan were based on the debtors'
disposable income when the plan was confirmed under 11 U.S.C.S. §1325(b). Although the debtors
did not have a duty to disclose every acquisition of property or an interest in property after plan
confirmation, the decision seems to suggest that the major ones, like this, were required to be
disclosed to the Chapter 13 Trustee. Finally, the Chapter 13 Trustee had the right to request the
debtors to modify their plan pursuant to §1329 and Federal Rule of Bankruptcy Procedure 1009.
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The 11th Circuit has reaffirmed the Waldron holding in Robinson v. Tyson Foods, Inc., 595
F.3d 1269, 1274-1275 (11th Cir. 2010)(“[W]hen Robinson filed her claim against Tyson while her
bankruptcy was still pending, the claim vested in the bankruptcy estate and Robinson had a duty to
notice the suit to all creditors. See 11 U.S.C. §303”).

2. Cases Following Waldron On The Duty To Notify Or Amend.
Some courts have followed Waldron and held that in Chapter 13 there is a duty to either
provide notice of the acquisition of a post-petition asset, or to amend the schedules (or to provide
notice of the existence of the asset by amending the Schedules). See, Flugence v. Axis Surplus Ins.
Co. (In re Flugence), 738 F.3d 126, 128 (5th Cir. 2013)(“We agree with the personal-injury
defendants that there is a continuing duty to disclose in a Chapter 13 proceeding”); Kimberlin v.
Dollar Gen. Corp., 520 Fed. Appx. 312, 314 - 315, 2013 App. LEXIS 5797 at *7 (6th Cir. March
20, 2013)(unpublished)(“Applying judicial estoppel under these circumstances recognizes the
importance of the bankruptcy debtor's affirmative and ongoing duty to disclose assets, including
unliquidated litigation interests.”); Coles v. Carlini, 2013 U.S. Dist. LEXIS 101873, at * (D.N.J.
July 22, 2013)(“debtors have an ongoing, affirmative duty to disclose contingent assets to the
bankruptcy court”); Harris v. hhgregg, Inc., 2013 U.S. Dist. LEXIS 45394, at 817-*18 (M.D.N.C.
March 29, 2013); DePasquale v. Morgan Stanley Smith Barney, 2011 U.S. Dist. LEXIS 94058 at *6
- *7, 2011 WL 3703110, at *3 ("If the debtor is unaware of contingent claims at the time when she
discloses her assets, the debtor has an obligation to amend the bankruptcy schedule and disclose
claims once aware of them."); Gilbreath v. Averitt Exp., Inc., 2010 U.S. Dist. LEXIS 117706 at *19,
2010 WL 4554090, at *11 (W.D. La. Nov. 3, 2010)("at the commencement of a chapter 13
proceeding, an estate is created that continues to exist until the proceeding is closed, dismissed, or
converted. Any assets the chapter 13 debtor acquires after commencement but prior to discharge
must be disclosed to the bankruptcy court.").

3. Consequences For The Debtor Where A Cause Of Action Is Not Disclosed.
Debtors should disclose post-petition causes of action because the failure to do so may
prevent the debtor-plaintiff from pursuing the claim based upon the concept of “judicial estoppel”.
Judicial estoppel seeks "to preserve 'the integrity of the courts by generally preventing a
party from prevailing in one phase of a case on an argument and then relying on a contradictory
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argument to prevail in another phase. See, Kimberlin v. Dollar Gen. Corp., 520 Fed. Appx. 312,
314, 2013 App. LEXIS 5797 at *6 - *7 (6th Cir. March 20, 2013).
Put another way:
The purpose of judicial estoppel is “to protect the integrity of the judicial
process by prohibiting parties from changing positions according to the exigencies
of the moment. New Hampshire v. Maine, 532 U.S. 742, 749, 121 S. Ct. 1808, 149
L. Ed. 2d 968 (2001)). Specifically, judicial estoppel is designed to "prevent a party
from asserting a claim in a legal proceeding that is inconsistent with a claim taken by
the party in a previous preceding." 18 Moore's Federal Practice § 134.30 (3d ed.
2008).
Robinson v. Tyson Foods, Inc., 595 F.3d 1269, 1273 (11th Cir. 2010).
The Fulgence court stated that judicial estoppel has three elements: (1) The party against
whom it is sought has asserted a legal position that is plainly inconsistent with a prior position; (2) a
court accepted the prior position; and (3) the party did not act inadvertently. Fulgence v. Axis
Surplus Ins. Co. (In re Fulgence), 738 F.3d 126, 129 (5th Cir. 2013). A somewhat different
definition is cited in Robinson: “First, it must be shown that the allegedly inconsistent positions
were made under oath in a prior proceeding. Second, such inconsistencies must be shown to have
been calculated to make a mockery of the judicial system." Robinson v. Tyson Foods, Inc., 595
F.3d 1269, 1273 (11th Cir. 2010).
The issue becomes whether or not the failure to disclose a cause of action that either came
into existence post-petition, or that the debtor did not see as an asset until after filing, prevent the
debtor from going forward with the claim based on judicial estoppel. Robinson demonstrates some
of the difficulties with the defenses a debtor might assert: “By failing to update her bankruptcy
schedule to reflect her pending claim, Robinson represented that she had no legal claims to the
bankruptcy court while simultaneously pursuing her legal claim against Tyson in the district court.
These actions, both taken under oath, are clearly inconsistent. Therefore, in accordance with Ajaka,
Robinson took inconsistent positions under oath and the issue of judicial estoppel centers on her
intent.” Robinson v. Tyson Foods, Inc., 595 F.3d 1269, 1275 (11th Cir. 2010). So, the failure to
update schedules that were submitted under penalty of perjury has been held sufficient to satisfy the
“under oath” requirement. And, also in Robinson, the debtor had proposed a 100% Plan, and
completed it with full repayment to creditors. See, Robinson, 595 F.3d at 1272. The debtor’s
failure to disclose the cause of action was held to satisfy the “mockery of the judicial system”
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element because she brought the claim before her Chapter 13 Plan was paid off, and the fact that it
was paid off was an argument made in hindsight.
Similarly, in Kimberlin, the debtor’s cause of action came into existence 41 days before her
60 month Chapter 13 case was completed according to its terms. The Sixth Circuit Court of
Appeals still held that the failure to disclose judicially estopped the former debtor from pursuing her
claim. Kimberlin v. Dollar Gen. Corp., 520 Fed. Appx. 312, 2013 App. LEXIS 5797 (6th Cir.
March 20, 2013).
In Fulgence, the Court of Appeals reversed the District Court, and held that the debtor’s “I
didn’t know I had to disclose, and I relied on the advice of counsel” defense was unavailing. .
Fulgence v. Axis Surplus Ins. Co. (In re Fulgence), 738 F.3d 126, 131 (5th Cir. 2013)(“ Flugence
knew of the facts underlying her personal-injury claim. The bankruptcy court also found that she
had motive to conceal, because her claim, if disclosed, would be available to the creditors. That she
did not know that bankruptcy law required disclosure—even if true—is, according to our
precedents, irrelevant.”).
This is not to say that debtors have not succeeded in asserting that judicial estoppel should
not apply. Courts have accepted the debtor’s explanation of an “honest mistake”, holding that it
would be inequitable to apply judicial estoppel to bar plaintiff’s claim. See, Byrd v. Wyeth, Inc.,
907 F.Supp.2d 803 (S.D. Miss. 2012)(discussing cases); Cargo v. Kansas City Southern Railway.
Co., 408 B.R. 631 (W.D. La. 2009)(discussing several cases with different fact patterns). One
problem for debtors is that the “honest mistake/the law was not clear” explanations are going to be
hard to sell to the courts as the case law outlining the duty to amend to disclose post-petition assets
becomes stronger.
4. If The Debtor Is Judicially Estopped – Is The Chapter 13 Trustee?
The court in Fulgence allowed the Chapter 13 Trustee to pursue the claim, even though the
debtor was judicially estopped. Reed v. City of Arlington, 650 F.3d 571, 573 (5th Cir. 2011)(en
banc) “holds generally that, where a debtor is individually estopped from pursuing an undisclosed
claim, "absent unusual circumstances, an innocent trustee can pursue [the claim] for the benefit of
creditors." The remedy affirmed in Reed provided that, though the debtor was personally estopped,
the trustee "would be free to [pursue the claim for recovery] for distribution to [the debtor's]
creditors," and "[a]ny remaining funds after distribution would be refunded to the [defendants], and
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not to [the debtor]." Id. That holding was intended both to "deter dishonest debtors, whose failure to
fully and honestly disclose all their assets undermines the integrity of the bankruptcy system," and
to "protect the rights of creditors to an equitable distribution of the assets of the debtor's estate." Id.
at 574.” Fulgence v. Axis Surplus Ins. Co. (In re Fulgence), 738 F.3d 126, 131 (5th Cir. 2013).
Most courts view both the debtor and the Chapter 13 trustee can represent the estate in
litigation. See, Boddie v. PNC Bank, NA, 2013 U.S. Dist. LEXIS 15575 (S.D. Ohio Feb. 5,
2013)(This Court has held that "a chapter 13 debtor is the proper representative of the estate for
litigation purposes, although it would appear to be more accurate to state that a debtor may exercise
his power to sue and be sued concurrently with the Trustee." In re Wirmel, 134 B.R. at 260 (Bankr.
S.D. Ohio 1991); Smith v. ABN AMBRO Mortg. Grp., Inc., No. 1:06-cv-45, 2007 U.S. Dist.
LEXIS 26585, 2007 WL 950334, *6 (S.D. Ohio Mar. 27, 2007).”).

5. What About Other Substantial Assets Acquired Post-Petition?
Inheritances Outside The 180 Day Window:
Are part of the Chapter 13 estate: Carroll v. Logan, 735 F.3d 147 (4th Cir.
2013)(modification granted); Matter of Lybrook, 951 F.2d 136 (7th Cir. 1991)(postconfirmation
inheritance was part of the Chapter 13 estate); In re Ormiston, 501 B.R. 303 (Bankr. E.D.N.C.
2013)(modification warranted); In re Mullican, 417 B.R. 389, 399-400 (Bankr. E.D. Tex. 2008); In
re Jackson, 403 B.R. 95, 98 (Bankr. D. Idaho 2009)(real property inherited more than 180 days
post-petition would be estate property); In re Vannordstrand, 356 B.R. 788 (B.A.P. 10th Cir. 2007)
(collecting cases); In re Nott, 269 B.R. 250 (Bankr. M.D. Fla. 2000); see also, In re Tinney, 2012
Bankr. LEXIS 3092, 2012 WL 2742457, at *1 (Bankr. N.D. Ala. July 9, 2012).
Are not part of the Chapter 13 estate: In re Key, 465 B.R. 709, 712 (Bankr. S.D. Ga. 2012);
In re Schlottman, 319 B.R. 23, 24-25 (Bankr. M.D. Fla. 2004).
But, where there has been a stipulation that the inheritance is NOT part of the Chapter 13
estate, modification has been denied. See, In re Peebles, 500 B.R. 270 (Bankr. S.D. Ga. 2013).
Inherited 401(k):
Are part of the Chapter 13 estate: In re Hargis, 2013 Bankr. LEXIS 3406 (Bankr. N.D. Ohio
August 15, 2013).
Life Insurance Proceeds:
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Are part of the Chapter 13 estate: In re Hargis, 2013 Bankr. LEXIS 3406 (Bankr. N.D. Ohio
August 15, 2013); In re Morrison, 403 B.R. 895 (Bankr. M.D. Fla. 2009) (life insurance proceeds
accruing to wife more than 180 days after chapter 13 case was filed were property of her chapter 13
estate pursuant to § 1306); In re Pitts, 2005 Bankr. LEXIS 490, at *27 (Bankr. C.D. Ill. Mar. 30,
2005).
Were not part of the Chapter 13 estate: In re Richardson, 283 B.r. 783 (Bankr. D. Kan.
2002)(Life insurance beneficiary proceeds received by Chapter 13 debtors 10 months after the plan
was confirmed was not property of the estate. Because debtors completed the plan payments, the
trustee's objection to the debtors' discharge was denied.).
Lottery Winnings:
Adams v. Bostick (In re Bostick), 400 B.R. 348, 359 n.9 (Bankr. )(“The postpetition Lottery
Winnings became part of the chapter 13 estate.”): In re Cook, 148 B.R. 273 (Bankr. W.D. Mich.
1992)(debtors' postconfirmation winnings of $6,000,000 in Michigan State Lottery, with annual
payments of $226,000, became property of the estate); In re Koonce, 54 B.R. 643, 645 (Bankr.
D.S.C. 1985). Note that many courts use the example of lottery winnings as the kind of postpetition “windfall” that comes into the Chapter 13 estate. See e.g., In re Wetzel, 381 B.R. 247, 251
(Bankr. E.D. Wis. 2008); In re Nott, 269 B.R. 250, 252 (Bankr. M.D. Fla. 2000); In re Trumbas,
245 B.R. 764, 767 (Bankr. D. Mass. 2000).
Gifts:
In re Leung, 356 B.R. 317, 322 (Bankr.D.Mass.2006)("To the extent that 'acquired by the
debtor' requires an affirmative action, I find that the Debtor acquired an interest because he accepted
delivery of the deed and then made the affirmative step to declare a homestead."). Courts have
made general statements about gifts being income and coming into the Chapter 13 estate: see e.g., In
re Stretcher, 466 B.R. 891, 897 n.7 (Bankr. W.D. Tex. 2011); In re Wetzel, 381 B.R. 247, 252
(Bankr. E.D. Wis. 2008)(“Many courts have held that a Chapter 13 estate can include gifts,
inheritances and causes of action that are acquired by a debtor post-confirmation.”).
Mortgage Refinancing:
In re Drew, 325 B.R. 765, 770 (Bankr. N.D. Ill. 2005); In re Kieta, 315 B.R. 192 (Bankr. D.
Mass. 2004)(appreciation of property belonged to the estate).
Refinancing not the basis for Chapter 13 Plan modification. Murphy v. O'Donnell (In re
Murphy), 474 F.3d 143 (4th Cir. 2007)(“case one”).
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Sale Of Real Estate:
Barbosa v. Soloman, 235 F.3d 31, 35 (1st Cir. 2000); Murphy v. O'Donnell (In re
Murphy), 474 F.3d 143 (4th Cir. 2007)(sale of condominium in “case two”).
Post-Confirmation Tax Refund:
United States v. Harchar, 371 B.R. 254, 268 (N.D. Ohio 2007). See also, Freeman v.
Schulman (In re Freeman), 86 F.3d 478, 481 (6th Cir. 1996)(tax refund, even though exempt under
state law, qualifies as disposable income).
Cause Of Action For Violation Of The Automatic Stay:
Price v. United States, 42 F.3d 1068, 1072 (7th Cir.1994); United States v. McPeck, 910
F.2d 509, 513 (8th Cir.1990); Koehler v. Iowa College Student Aid Comm'n (In re Koehler), 204
B.R. 210, 219 (Bankr. D.Minn.1997); Flynn v. Internal Revenue Serv. (In re Flynn), 169 B.R. 1007,
1016 (Bankr. S.D.Ga.1994); In re Solis, 137 B.R. 121, 126 (Bankr.S.D.N.Y.1992); In re Cox, 214
B.R. 635, 649 (Bankr. N.D. Ala. 1997); In re Brown, 159 B.R. 1014, 1019 (Bankr. S.D. Ga.
1993)(holding that a cause of action for violation of the stay during the bankruptcy case was
property of the estate whereas a cause of action for violation of the discharge injunction was not
property of the estate as it accrued after the case closed).
Other Windfalls:
In re Fitak, 121 B.R. 224 (S.D. Ohio 1990)(withdrawal of retirement funds).
6. Talking Turkey About The Chapter 13 Trustee’s Dilemma With Post-Petition
Windfalls – Conversion, Dismissal, Early Payoffs, Etc.
a. The risk of conversion.
While it may be tempting to take a very aggressive stance in moving to modify Chapter 13
Plans upon learning of an inheritance, lottery winning, PI case, or the like, there are reasons for a
Chapter 13 trustee to seek compromise in these situations.
First, the debtor may choose to convert the case to a Chapter 7. Why would that help the
debtor? Because property acquired after the filing of a Chapter 13 doesn’t becomes property of the
Chapter 7 estate . . . even if it became property of the Chapter 13 estate under Section 1306(a). See,
Section 348(f)(1)(A).
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So, for many debtors, threatening to convert to a Chapter 7 is a very viable litigation
strategy. However, it is not a risk free strategy for windfall-receiving Chapter 13 debtors,
particularly after the Supreme Court’s decision in Marrama v. Citizens Bank of Mass., 549 U.S.
365, 374, 127 S. Ct. 1105, 166 L. Ed. 2d 956 (2007) and §348(f)(2).
Under §348(f)(2), if it is determined that a debtor has converted a case under Chapter 13 to
a case under another chapter under Title 11 in bad faith, the property in the converted case shall
consist of the property of the estate as of the date of conversion.
In a general “windfall” case, the issue is going to be whether the debtor’s conversion to
Chapter 7 is filed in good faith. There are some cases where the Chapter 13 trustee (or the U.S.
Trustee) has prevailed on an argument that the motion to convert the case to a Chapter 7 was not
filed in good faith. See, In re Easley-Brooks, 487 B.R. 400 (Bankr. S.D.N.Y. 2013)(bad faith where
debtor never disclosed medical malpractice action – Chapter 7 trustee would administer the
malpractice claim); Moser v. Mullican (In re Mullcan), 417 B.R. 389 (Bankr. E.D. Tex.
2008)(discharge denied); In re Wiggins, 2012 Bankr. LEXIS 4128 (Bankr. E.D. Tenn. Sept. 7,
2012)(debtor had to turn over the inheritance to the Chapter 7 trustee). However, the mere
existence of a post-petition asset does not necessarily mean that the conversion is filed in “bad
faith”. See, Farmer v. Taco Bell Corp., 242 B.R. 435, 440 (E.D. Tenn. 1999)(“An inquiry into bad
faith is fact specific.” – court found no bad faith in conversion after personal injury claim arose.).
It is also possible that the U.S. Truste could file a motion to dismiss the Chapter 7 case could
be filed under Section 707(b)(3), the “totality of the circumstances” test.

b. The risk of dismissal.
Post-filing litigation assets are different than other kinds of property acquired after the filing
of a Chapter 13 case. Because of the risk of dismissal of the action, based on judicial estoppel, well
counseled Chapter 13 debtors will know that seeking voluntary dismissal (or simply stopping the
monthly Chapter 13 payments) is probably a bad choice. The debtor may get nothing, because of
the failure to properly disclose the litigation in the Chapter 13.
On the other hand, an inheritance, a lottery win, or a large gift does not depend on disclosure
– there isn’t going to be a clever defense attorney combing the bankruptcy records where the
windfall doesn’t involved litigation.
So, the choice may be made to just let the Chapter 13 go. . . . Quietly.
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The downside for the debtor in that situation is that he or she won’t receive a discharge –
and all those unfiled claims, that would have been discharged, can now come after the debtor for
full payment. And this can happen years in the future, where a debt buyer will commence collection
attempts based on paper bought for pennies on the dollar.
Of course, the debtor may be willing to take that chance if the trustee’s reputation is that
there can be no compromise on the amount to be paid. It is a very delicate balancing act that a
Chapter 13 trustee must do in seeking to maximize the amount paid to unsecured creditors, not just
in an individual case, but over the long term.

c. The risk of an early payoff.
Again, there is a definite downside to this tactic if the “windfall” is a litigation asset – but for
something like an inheritance (or even an expectancy of an inheritance) paying off a Chapter 13
case early, before disclosure requirements kick in, may prevent a trustee’s motion to modify under
Section 1329.
Depending on the procedures used in your Office, a debtor may be able to pay off a case
with a lump sum payment for the balance (particularly if the debtor is below median and has
completed the applicable commitment period). Often, Chapter 13 trustees will inquire as to the
source of the funds to pay off the case – but where money is expected, family members may help
the debtor get out of the Chapter 13 before the windfall is received.
It is something to think about when you are dealing with early payoffs. See generally, In re
Forte, 341 B.R. 859 (Bankr. N.D. Ill. 2005).

d. Problems with windfalls from property that vested in the debtor.
Where the windfall is something acquired AFTER the filing of the Chapter 13 case, Section
1306(a) brings it into the estate. But what about property that was part of the Chapter 13 estate at
the beginning – like real estate – which goes up in value and then is sold after Confirmation but
prior to the completion of the Plan?
The problem is, if the property vested in the debtor upon Confirmation, by operation of law
[§1327(b)] or through a Plan provision or the Confirmation Order, how does the “gain” in the
vested property come back into the estate? And why isn’t the vested property free and clear of
creditors’ claims, as stated in §1327(c)? See, In re Hardin, 375 B.R. 506, 514 (Bankr. E.D. Wis.
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2007)(excess insurance proceeds from vehicle that vested in the debtor, belong to the debtor).
Particularly when an exemption in that property has been properly claimed . . . . See generally, In re
Rangel, 233 B.R. 191 (Bankr. D. Mass. 1999).
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