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· Property
· Real
· Catching up:

· Using Chapter 13 to stop a foreclosure and cure an arrearage. 
· Contrast with the short delay a Chapter 7 affords. 
· Arrears must be cured within a “reasonable” time, but this is rarely ever the basis for an objection to confirmation. 
· Secured claim holder not entitled to post-confirmation relief from stay based on minor discrepancies in payments caused by the timing of payments by debtors' employers to ch13 trustee & caused by payment of administrative expenses during early months of distributions under plans.  Post-confirmation default must be material in order to constitute grounds for relief.  In re Lee, 167 BR 417 (Bankr SD Miss, 1992).
· 3002.1 now makes the relief more certain.
· In re Weigel, 485 B.R. 327 (Bankr. E.D.Va. 2012) – Rule applies to creditors who hold a lien on the debtor’s principal residence and for whom the debtor’s plan provides cure and maintenance treatment.
· Avoiding Liens…Like You Owe Them Money 
· Generally:
· Only in Chapter 13
· Dewsnupp v. Timm, 502 U.S. 410 (1992):  a Chapter 7 debtor cannot use § 506(d) to “strip down” an undersecured mortgage holder’s lien to the value of the property.
· However:
· In re: Davis, 716 F.3d 331 (4th Cir. 2013)
· Allowed lien strip in “chapter 20” case.
· “It bears emphasizing that a bankruptcy discharge alters in personam rights, precluding an action against the debtor for personal liability. Johnson, 501 U.S. at 84, 111 S.Ct. 2150. In contrast, the lien-stripping orders at issue here alter in rem liability where the creditor's lien has no value. For that reason we are persuaded that, upon completion of the plan, its provisions—including any orders stripping off valueless liens—become permanent, even in the absence of a discharge.”
· “… the law already provides a mechanism for preventing abuse of the bankruptcy process without the creation of a per se rule against lien-stripping, as bankruptcy courts are bound to carefully scrutinize filings for good faith and dismiss cases where the debtor attempts to use a Chapter 20 procedure solely to strip off a lien. Likewise, creditors are also protected by section 349(b)(1)(C), which provides that a lien springs back if the case is dismissed.”
· Advantage in keeping the home. 
· Problems with “Chapter 20” scenarios (How some present case law can screw up a Chapter 13 when it follows a Chapter 7).
· .The counting or allowing of discharged, wholly unsecured debt as an unsecured claim in the subsequent Chapter 13 case. 
In re Fisette, 455 B.R. 177, 186 (8th Cir. BAP 2011); In re Jennings, 454 B.R. 252, 258-259 (Bankr. N.D. Ga. 2011); In re Hill, 440 B.R. 176, 184 (Bankr. S.D. Cal. 2010); In re Eaton, 2006 Bankr. LEXIS 4862, 2006 WL 6810924 (9th Cir. BAP Feb. 28, 2006); but see, In re Sweitzer, 476 B.R. 468 (Bankr. D. Md. 2012) (creditor’s claim disallowed because lien securing the claim was stripped off and any unsecured liability was discharged in the earlier Chapter 7 case).

· Debt limit problem 
The treatment of discharged secured debt – where there is still an in rem claim – has resulted in the dismissal of some Chapter 13 cases.  Essentially, courts have held that the unsecured portion of the discharged debt counts as unsecured.  See, In re Morford, 2012 U.S. Dist. LEXIS 6532 (D.N.J. Jan. 20, 2012); In re Scotto-DiClemente, 463 B.R. 308 (Bankr. D.N.J. 2012); Davis v. Bank of Am., N.A. (In re Davis), 2012 Bankr. LEXIS 3631 (Aug. 3, 2012)(Chapter 12 debt limit); but see, In re Sweitzer, 476 B.R. 468 (Bankr. D. Md. 2012) (cre-ditor’s claim disallowed because lien securing the claim was stripped off and any unsecured liability was discharged in the earlier Chapter 7 case).

· Loan Modifications 
· Filing a Chapter 13 bankruptcy used to (arguably) hurt a debtor’s chances in obtaining a loan modification. Chapter 13 has gone from hurting a debtor’s chances – to actually helping?
· Maintain the automatic stay to protect against foreclosure while working to obtain a loan modification.
· Some courts are now instituting mandatory mortgage mediation as a part of their Chapter 13 programs.
· The Court’s authority over motions to approve loan modification agreements is firmly rooted in 11 U.S.C. § 363 and Federal Rule of Bankruptcy Procedure 6004.
· A recent decision from the Bankruptcy Court in the Southern District of New York cited §105(d) as authorizing bankruptcy courts to manage and supervise loan modifications offered to debtors in bankruptcy. See In re Bambi, 2013 WL 1912940 at *3 (Bankr. S.D.N.Y. 2013). The Bambi court relied upon §105(a) to sanction a lender for failing to act in good faith after offering a loan modification to the debtors, thereby subjecting itself to the Court’s authority, but then refusing to take part in the Court’s Loss Mitigation program. Id. at *6. In doing so, the court stated, “The power to sanction parties who fail to participate in good faith during Loss Mitigation comes from the bankruptcy courts’ ‘inherent power to supervise and control its own proceedings and to sanction counsel or a litigant for bad-faith conduct or for disobeying the court’s orders.’” Id., citing Mickle v. Morin, 297 F.3d 114, 125 (2d Cir. 2002). Further, “[c]ourts may also use civil contempt pursuant to §105(a) and Federal Rule of Bankruptcy Procedure 9020 to ‘compel a reluctant party to do what a court requires of him’”. Id., citing Badgley v. Santacroce, 800 F.2d 33, 36 (2d Cir. 1986).
· In re Brice, 2013 Wl 5701050 (Bankr.E.D.Va. 2013) – After loan modification reamortized prepetition arrears that the confirmed plan proposed to cure through the trustee, the court permitted the below-median income debtor to modify her plan to reduce the term from 60 months to 36 months. “The Court finds that, given the provisions of the Loan Modification Agreement, cause no longer exists that would justify a commitment period exceeding 36 months. Accordingly, the Court will not approve a modification that extends the plan beyond the three-year statutory maximum.”
· Personal (Mostly Cars)

· Cars

· Getting a vehicle back after repossession 
· In re: Jones, 2012 WL 5993760, Bankr. E.D.Va., 2012 (Judge Tice)
· Creditor who had repossessed the debtor’s vehicle prepetition had requested the debtor to provide proof of insurance and pay repossession costs directly as a condition for returning the vehicle after the debtor filed Chapter 13 and demanded turnover. The court held such demands were impermissible.

· “The court cannot find that Tri–City acted properly by refusing to turn over the vehicle for such an extended period. Holding property of the bankruptcy estate hostage until a debtor complies with the demands of a creditor is in direct opposition to the purposes of the automatic stay.”

· The debtor’s ability to retain their secured property without the need to go through the redemption process or the reaffirmation process. 

· Chapter 7 – statement of intentions and choices
· Redemption 
Under Section 722, a Chapter 7 debtor can “redeem” personal property by paying the secured lender the “replacement value” of the vehicle, with no deductions for the cost of sale or marketing, in a lump sum.  “Replacement value” is defined in Section 506(a)(2) - is the price a retail merchant would charge for a similar vehicle of a comparable age and condition: a retail price.

· The high cost of redemption borrowing. 

A Chapter 7 trustee is going to take all of the debtor’s non-exempt funds as part of the liquidation process.  Thus, in order to redeem a vehicle, a Chapter 7 debtor without a rich uncle needs to borrow from a “722 Lender” – meaning the debtor is going to pay the retail price for the vehicle, AND pay 24% (or more) in interest on the vehicle.  This may be better than reaffirming a vehicle that is “upside down” – but it may be more expensive than: 1) cramming a vehicle down and Till-ing the interest to 6.25% or lower, or 2) simply reducing the interest rate on the motor vehicle loan to the Till rate (6.25% or lower at present)
· Who is helping the debtor with redemption in a Ch. 7? 
In Chapter 13, the Till-ing of interest, and the cramdown of a motor vehicle loan, can be accomplished by putting a clear provision for the treatment of the motor vehicle lender in the Chapter 13 Plan and making sure that a good address is used for service of the Chapter 13 Plan – work that Chapter 13 debtor’s attorneys are compensated for as part of their standard fee.  While the treatment of motor vehicle loans can be contested by vehicle lenders – objections usually follow a well worn path to agreement.   In contrast, redemption requires a separate Motion, and can be followed by an evidentiary hearing on the value of the motor vehicle.

· Is the Ch. 7 attorney doing that work pro bono? 

Where a Motion for Redemption is filed in Chapter 7, the Chapter 7 debtor’s attorney is often in a situation where there were insufficient monies taken up front to cover the litigation.  The Supreme Court, in Lamie, has held that funds in the Chapter 7 estate cannot be used to pay debtor’s counsel.  And, collecting for fees incurred post-petition in seeking to redeem a vehicle can be difficult, and has to be factored into what securing a post-bankruptcy vehicle actually costs.
· Reaffirmation 
· Requirements – locking the debtor in.
· In re Husain, 364 B.R. 211, 219 (E.D.Va  2007)

· Preserving the “ride through” via workaround. As long as debtors remain current on loan, then automatic stay remains in place and debtor can keep vehicle, despite denial of reaffirmation. 

· “In this case, the Court finds that the Debtors fully and timely performed their duties under 11 U.S.C § 521(a) and under 11 U.S.C § 362(h) in filing the statement of intention and in signing and filing the reaffirmation Agreement(s) and sending the executed Agreement(s) to the applicable creditors within the prescribed time limits. As the Court has found that the Debtors fully complied with all of the requirements of § 362(h) and § 521(a) of the Bankruptcy Code, any ipso facto clause that may be contained in the original loan documents between the Debtors and the creditors cannot be revived by the newly-created provisions of § 521(d) of the Bankruptcy Code. The bankruptcy filing does not in and of itself trigger an automatic default in the underlying loan documents. In re Belanger, 962 F.2d at 348. Once the discharge is granted, the creditors may not repossess the vehicles without violating the discharge injunction unless there is a subsequent payment or insurance default.” 
· Contrast with 9th Circuit Court of Appeals in Dumont v. Ford Motor Credit Co. (In re Dumont), 581 F. 3d 1104 (9th Cir. 2009) (referencing BAPCPA’s amendment to § 521(a)(2) and addition of § 362(h)): “The direction and tenor of the changes, which place new duties on debtors and create new sanctions for failure to comply, suggest that Congress did not intend to increase access to ride-through by passing BAPCPA.”
· Chapter 7 attorney signing off where hardship presumption exists. 
· Split regarding court’s role:

· More active role:

· Pursuant to statute establishing presumption that reaffirmation agreement imposes undue hardship on debtor if debtor's income after expenses is inadequate to make scheduled payments, court is required to scrutinize reaffirmation agreement even if debtor's attorney executes required certification. 11 U.S.C.A. § 524(c)(3), (m). In re Stevens, 365 B.R. 610 (Bankr. E.D. Va. 2007).

· Versus more reserved:

· Court review of reaffirmation agreement was not required, and might not even be allowed, given that Chapter 7 debtors' attorney had certified that agreement did not impose undue hardship on debtors. 11 U.S.C.A. § 524(c). In re Gomez, 473 B.R. 322 (Bankr. W.D. Ark. 2012).

· The economics of a motor vehicle in a Chapter 13 
· Cram-Downs

· The Hanging Paragraph – limits cramdown, but there are exceptions. 
· Not a purchase money loan
· In re Cunningham, 2012 WL 1604686 (Bankr. W.D.N.C. 2012): Creditor refinanced the original purchase money loan for the debtor’s vehicle. Court held the hanging paragraph did not bar cram down as the loan was no longer a purchase money loan.

· Vehicle not for personal use – 1) commercial use; 2) of the debtor
· In re Lorenz, 368 B.R. 476 (Bankr. E.D. Va. 2007). Self-employed debtor purchased vehicle to use for business purposes and for use with his family. Court held the hanging paragraph applied even though the debtor had not purchased it exclusively for his personal use.

· Interest rates – knock them down in Chapter 13, not in Chapter 7 
· Till v. SCS Credit Corporation, 124 S.Ct. 1951 (2004): Present value determined by prime rate plus risk factor. Creditor has burden of proof as to risk factor.
· But, negative equity and gap insurance are part of the PMSI
· In re Price, 562 F.3d 618 (4th Cir. 2008): To constitute a purchase-money obligation, a piece of debt must be "incurred as all or part of the price of the collateral or for value given to enable the debtor to acquire rights in or the use of the collateral if the value is in fact so used”, citing North Carolina state code .

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000037&DocName=NCSTS25-9-103&FindType=L"
§ 25-9-103(a). Court held that negative equity from trade-in vehicle and gap insurance were part of the purchase money “package deal”.
· Retain non-exempt property (like tax refunds at this time of the year) 
· Debtor maintaining control 
· Meeting liquidation when exemptions not enough
· In re Engle, 2013 WL 4038625 (Bankr.S.D. Ohio, 2013): “Best-interests-of-creditors” test of § 1325(a)(4) can be satisfied, where there were avoidable preferences or fraudulent transfers, by paying unsecured creditors the same amount they would receive if a Chapter 7 trustee avoided such preferences or transfers.
· Income

· The differences between the Chapter 7 and Chapter 13 Means Tests – “flunking” the 22A test doesn’t necessarily mean that there will be disposable income on the Form 22C Means Test.
· Deductions allowed – in most jurisdictions – for voluntary retirement contributions.
Generally not allowed as a Chapter 7 deduction: As the last sentence of the instructions for Line 26 of the means test form states, in bold, "[d]o not include discretionary amounts such as voluntary 401(k) contributions." See, In re Maura, 491 B.R. 493, 507 (Bankr. E.D. Mich. 2013); In re Clary, 2012 Bankr. LEXIS 1077 at *14 (Bankr. M.D. Fla. March 14, 2012)("The Bankruptcy Courts have consistently held voluntary 401(k) contributions and loan repayments cannot be excluded from a debtor's disposable income.").
Generally allowed in Chapter 13 (except in the 9th Circuit): In re Mati, 390 B.R. 11, 15-17 (Bankr. D. Mass. 2008); In re Devilliers, 358 B.R. 849, 864-65 (Bankr. E.D. La. 2007); In re Leahy, 370 B.R. 620, 623-24 (Bankr. D. Vt. 2007); In re Shelton, 370 B.R. 861, 865-66 (Bankr. N.D. Ga.2007); In re Njuguna, 357 B.R. 689, 690 (Bankr. D.N.H. 2006); In re Johnson, 346 B.R. 256, 263 (Bankr. S.D. Ga. 2006).

9th Circuit: Parks v. Drummond (In re Parks), 475 B.R. 703 (9th Cir. BAP 2012)(voluntary retirement contributions not a deduction on the Chapter 13 Means Test); In re Prigge, 441 B.R. 667, 677 (Bankr. D. Mont. 2010).  In re Bruce, 2012 Bankr. LEXIS 5759 at *4 - *8 (Bankr. W.D. Wash. Dec. 11, 2012) limited the Parks holding to above-median debtors.

· Deductions allowed for repayment of 401(k) loans  
Not a Chapter 7 deduction: Egebjerg v. Anderson (In re Egebjerg), 574 F.3d 1045, 1053 (9th Cir. 2009); In re Mowris, 384 B.R. 235 (Bankr. W.D. Mo. 2008); Bolen v. Adams, 403 B.R. 396 (N.D. Miss 2009); McVay v. Otero, 371 B.R. 190 (W.D. Tex. 2007);In re Koch, 408 B.R. 539, 543 (Bankr. S.D. Fla. 2009).
Is a Chapter 13 deduction, at least until the loan is repaid: Seafort v. Burden (In re Seafort), 669 F.3d 662 (6th Cir. 2012); In re Lasowski, 575 F.3d 815 (8th Cir. 2009); In re Nowlin, 576 F.3d 258 (5th Cir. 2009); In re Davis, 425 B.R. 317 (Bankr. S.D. Tex. 2010). Most courts require either pro ration over 60 months, or a step up on Plan payments after the 401(k) loan is repaid, but the full amount that actually needs to be repaid is allowed as a deduction.
· Sometimes the point is moot
· Debtors often win the “claims lottery” - the claims process in Ch 13 may result in the debtor not having to pay unsecured creditors as much.  Even creditors with large claims often fail to file their claims in Ch 13, and the claim objection process often allows us to knock out claims that fail to comply with Rule 3002. 
· Dealing with Surprises
· Chapter 13 can be used standing alone, or in combination with Chapter 7, or as a “safe harbor” that keeps options open in a time of uncertainty (the ability to convert to a Chapter 7, or dismiss). 
· The 8 year bar in Chapter 7 
· In re Skinner, 2010 WL 346993 (Bankr. S.D. Miss. 2010): If a debtor files a chapter 13 and then converts to a chapter 7, the time spent in chapter 13 applies towards the 8-year waiting period between chapter 7 discharges.

· BUT … In re Sours, 350 B.R. 261 (Bankr.E.D.Va. 2006): The four year period between Chapter 7 and eligibility for Chapter 13 discharge pursuant to §1328(f) begins at the date of conversion of the first case from Chapter 13 to Chapter 7. 

· Converting:

· Post-petition debts are swept into the Chapter 7 
· Maintain the option of conversion to Ch 7 to add anticipated debt - we've used this for people with chronic illness who know before they file bankruptcy that they are going to continue racking up medical bills for a long time to come.

· § 348(d): [with the exception of administrative expense claims under § 503(b)], a claim arising after the petition date, but before the conversion,  “shall be treated for all purposes as if such claim had arisen immediately before the date of the filing of the petition.”
· The ability to convert and keep property acquired post-petition 

· Property of the estate in “normal” versus “bad faith” conversions:
· Normal:

· Upon conversion to a Chapter 7 case, the general rule is that “property of the estate in the converted case shall consist of property of the estate, as of the date of filing of the petition, that remains in the possession of or is under the control of the debtor on the date of conversion.” 11 U.S.C. § 348(f)(1)(A). Therefore, by definition, the general rule is that upon conversion from a Chapter 13 case, after-acquired property does not become property of the Chapter 7 estate. In re Myers, 486 B.R. 365, 375 (Bankr.S.D.Miss.2013) 

· Bad faith exception: § 348(f)(2)

· If the debtor converts a case under Chapter 13 of this title to a case under another chapter under this title in bad faith, the property of the estate in the converted case shall consist of the property of the estate as of the date of conversion. Myers at 378.
· Therefore, if the Court finds that a debtor converted his or her Chapter 13 case to a Chapter 7 case in bad faith, any property the Debtors held on the date of conversion will be property of the Chapter 7 estate. Id. 

· Bad faith is based on the totality of the circumstances

· Cars: In Chapter 13, can still convert and discharge in a Chapter 7 
· But, in Chapter 13, modification to surrender collateral post-confirmation may run into a challenge per In re Nolan, 232 F.3d 528 (6th 2000); In re Adkins, 425 F.3d 296 (6th Cir. 2005).  Where courts allow modification to surrender, the modification must be proposed in good faith.  See, In re Tucker, 500 B.R. 457 (Bankr. N.D. Miss. 2013)(While a debtor in the Fifth Circuit could modify a Chapter 13 plan to provide for surrender of collateral, she had to do so in good faith.  Surrendering after failing to maintain insurance on a vehicle that was destroyed by fire was not in good faith.)
· Special Debts & Debtors 

· Domestic Support Obligations. 
If a debtor owes alimony or child support, those obligations are not discharged in a Chapter 13 case – but, they are priority claims under Section 507(a)(1).  Thus, past due alimony and child support generally have to be paid in full, and they are almost always paid ahead of general unsecured creditors.  Chapter 13 cases are sometimes filed in order to protect the debtor from other creditors while all of the debtor’s disposable income is directed to catching up past due DSO obligations.

· Property settlement debts are still covered by the Ch. 13 discharge. 

While Section 523(a)(5) “DSO” obligations for “alimony, maintenance or support” are not discharged in Chapter 13, debts arising in a divorce that are not for “alimony, maintenance, or support” – like a property settlement – are dischargeable.  See, Steele v. Heard, 487 B.R. 302, 308 (S.D. Ala. 2013)(“in the Chapter 13 context, spousal claims for alimony, maintenance or support are not dischargeable, whereas property settlements are.”); In re Pylant, 467 B.R. 246, 251 (Bankr. M.D. Ga. Mar. 14, 2012)("Obligations incurred by the Chapter 13 debtor in connection with a divorce which are not domestic support obligations under §101(14A) are covered by §523(a)(15).  Those types of obligations are generally referred to as being in the nature of property division and are dischargeable."); In re Hutchens, 480 B.R. 374, 385-86 (Bankr. M.D. Fla. Oct. 4, 2012) ("A property settlement or division incurred in the course of a divorce does not fall under the new definition of a domestic support obligation. ... Moreover, the law is now well-settled that a claim for a property settlement arising from divorce proceedings can still be discharged in a Chapter 13 case if a debtor makes all the required payments under a plan and receives a full compliance discharge under §1328(a).").

· Tax problems. 
In Chapter 13, tax claims are generally resolved in the following manner: 1) to the extent that taxes are priority claims, they must be paid in full under Section 1322(a)(2); 2) the interest and penalties are discharged in the Chapter 13 at the end of the case.  So the debtor ends up just paying the taxes due at the time of filing, without interest or penalties.  The problem is – BAPCPA put a “hole” in the dischargeability of taxes, making trust fund taxes non-dischargeable.  See, §§1328(a)(2) and 507(a)(8)(C); In re Monahan, 497 B.R. 642, 649 (1st Cir. BAP 2013)(“When the priority tax claim arises under § 507(a)(8)(C), the result is different because such tax claims are an exception to the general rule under § 1328.  The debtor must still pay such claim in full without post-petition interest (to the extent it accrues) if the chapter 13 plan is to be confirmed.  However, because the claim is specifically excepted from discharge under § 1328(a)(2), the debtor remains liable for any unpaid portion of the claim, including any interest that accrues on the claim post-petition. See Tashjian v. Internal Revenue Serv., 325 B.R. 56, 59 (D. Mass. 2005); In re Sprolito, 359 B.R. 423, 428 (Bankr. D.P.R. 2006).)

· In a Chapter 20

In Chapter 7 cases, one of the most important distinction for taxes is: are they dischargeable or non-dischargeable?  In most cases, if the tax claims are nondischargeable, they are priority claims under Section 507(a)(8), or there is a federal tax lien.  One way to deal with tax debts is to file a Chapter 7 case to discharge the unsecured, non-priority tax claims, and then file a Chapter 13 to: 1) pay the remaining tax claims as priority claims, and 2) to pay any taxes that are secured by a lien at 3% interest.  The problem is – with no discharge in the Chapter 13, interest and penalties accuring during the Chapter 13 will not be discharged.

· In a Chapter 13.

1) pay the remaining tax claims as priority claims, and 2) to bifurcate any taxes that are secured by a federal tax lien into a secured and an unsecured portion.  Generally, the IRS is willing to look at the debtor’s schedules A and B to determine the property (and the estimated value of the property) that the federal tax lien attaches to.  (Remember – exemptions are no help against federal tax liens.  26 U.S.C. §6321.  In fact, federal tax liens attach to retirement accounts.)  The majority view is that federal tax liens can be bifurcated into secured and unsecured claims under Section 506(a).  To the extent federal taxes are secured by a lien, the IRS will request interest, which is generally 3% at the present time.  Why can’t you do this is a Chapter 20?  Because the debtor would not be eligible for a discharge, and thus the secured claim is never removed under Section 1325(a)(5).  [This is different than the mortgage stripping analysis – there is a secured claim with a federal tax lien.  There is no secured claim for a wholly unsecured junior mortgage that is strippable.]

· Attorney fees. 
· Lamie in Chapter 7

In a Chapter 7, estate funds cannot be used to pay debtor’s counsel.  See, Lamie v. United States Trustee, 540 U.S. 526, 534, 124 S. Ct. 1023, 157 L. Ed. 2d 1024 (2004).

· The ability to pay a Ch. 13 attorney with post-petition earnings. vs. in Chapter 7 – fees are discharged.
In a Chapter 7, if debtor’s attorney is not paid in full at the time the bankruptcy is filed, any remaining fees that are owed are discharged.  See,  Rittenhouse v. Eisen, 404 F.3d 395 (6th Cir. 2005); In re Fickling, 361 F.3d 172, 177 (2nd Cir. 2004); In re Biggar, 110 F.3d 685, 687 (9th Cir. 1997); In re Gourlay, 483 B.R. 496 (Bankr. E.D. Mich. 2012)(“a debtor's pre-petition agreement to pay attorney fees is a dischargeable debt”); In re Lawson, 437 B.R. 609 (Bankr. E.D. Tenn. 2010); Fernandez v. Chang (In re Fernandez), 2014 Bankr. LEXIS 41 at *2 (Bankr. Md. Jan. 6, 2014)(“pre-petition debts for legal fees are subject to discharge. The rule is universally followed.”).  Attempts to “structure” Chapter 7 fees to avoid this reality have often resulted in sanctions.
In contrast, Chapter 13 contemplates debtor’s counsel getting paid either upfront, or through the Chapter 13 Plan as an administrative expense.  One word of caution on fees – EVERYBODY is bound by the Plan, so don’t create fixed payments to creditors that don’t leave enough money left over to pay attorney fees.
· The ability to request supplemental fees.

While most jurisdictions have some kind of presumptive, or customary, or “no look” fee – counsel is generally permitted to request supplemental fees for “additional work”.  What is considered “additional” may vary around the country, but as a starting point, it would be work not listed as being part of the agreed work to be done for the fee set forth in the 2016(b) statement.  Motions to modify the Plan, and responding to a Motion for Relief from Stay, are two common types of litigation where additional fees may be sought.  Where counsel has received a “no look” fee, the issue that often needs to be addressed is that the fees received have already been earned by the work performed to date, making the award of additional fees reasonable.

· The co-debtor stay – why it is useful to the debtor -client. 
The co-debtor stay applies to consumer debts where there is someone liable on the debt with the debtor.  The co-debtor stay continues in effect until the Chapter 13 case is closed, dismissed, or converted to Chapter 7 or 11.  See, §1301.

· No automatic termination of the co-debtor stay - §362(c)(3) limitations don’t apply.

In re Lemma, 393 B.R. 299, 304 (Bankr. E.D.N.Y. 2008)(“Just as the termination of the stay in section 362(a) will not terminate the co-debtor stay imposed by section 1301, so too does the Court find that the new thirty-day automatic termination of the stay applicable to Debtors pursuant to section 362(c)(3)(A) does not terminate the co-debtor stay imposed by section 1301.  There is no language in section 362(c)(3) that states or implies that when the stay terminates automatically with respect to the debtor by reason of his prior filings, the co-debtor stay terminates as well.  Similarly, section 1301 sets forth the instances when the co-debtor stay applies as well as exceptions to those instances; the termination of the automatic stay pursuant to section 362(c)(3) is not a listed or implied exception.”)

· What a creditor has to show to get relief from the co-debtor stay.

Section 1301(c) states: (c) On request of a party in interest and after notice and a hearing, the court shall grant relief from the stay provided by subsection (a) of this section with respect to a creditor, to the extent that - (1) as between the debtor and the individual protected under subsection (a) of this section, such individual received the consideration for the claim held by such creditor; (2) the plan filed by the debtor proposes not to pay such claim; or (3) such creditor's interest would be irreparably harmed by continuation of such stay.

Relief has been granted under §1301(c)(1) “when the chapter 13 debtor is in reality the cosigner on the obligation, a creditor should be granted leave to seek recovery from the party who received the benefit of the transaction." In re Ragin, 249 B.R. 118, 120 (Bankr. D.S.C. 2000).  Another basis for relief is when the debtor’s treatment of the claim in the Chapter 13 Plan will leave a deficiency.  In re Schaffrath, 214 B.R. 153 (6th Cir. BAP 1997).

·  (Alleged) Bad Behavior?

· Using Chapter 13 to manage the risk of non-dischargeability issues. 
· Less likely an adversary will be filed 

· Less anger if paying something in a Ch. 13

· Discharge in Ch. 13 is at the end of the case – may be forgotten by then

· Debtor can voluntarily dismiss

· There are some kinds of claims that can be discharged in a Chapter 13, but not in a Chapter 7 
· Willful and malicious injuries to property

In Chapter 7, debts arising from “willful and malicious injury” under §523(a)(6) are nondischargeable, even if the injury to the property of another entity.  In Chapter 13, the exception to discharge is for “restitution or damages, awarded in a civil action against the debtor as a result of willful and malicious injury by the debtor that caused personal injury to an individual or the death of an individual.”  So, harm to property, or harm to an “entity” – such as a business entity, will not be nondischargeable as a “willful and malicious injury” in a Chapter 13, even though it would be in a Chapter 7.

· Claims for ‘conversion’

For example, one of the most common types of nondischargeability cases is conversion, which involves and interference with property rights, such as where collateral is sold and the proceeds are not remitted to the secured creditor.  See e.g., Ford Motor Credit Co. v. Owens, 807 F.2d 1556, 1559 (11th Cir. 1987); Mitsubishi Motors Credit of Am., Inc. v. Longley (In re Longley), 235 B.R. 651, 656-58 (B.A.P. 10th Cir. 1999); HOC, Inc. v. McAllister (In re McAllister), 211 B.R. 976, 982-83 (Bankr. N.D. Ala. 1997).

· Requiring an Amendment (Ch. 13) vs. going to jail (Ch. 7) 
In a Chapter 7 case, the failure to list an asset, the misstatement of income, or the omission of creditors from the schedules can result in an action to deny discharge, or a criminal referral under Title 18.  In Chapter 7, the courts debate the extent to which reliance on counsel, and voluntary disclosure (at what point/in what context) may provide a defense.  See e.g., In re Adeeb, 787 F.3d 1339 (9th Cir. 1986).

· Chapter 13 Trustees are less adversarial, and do not start with the assumption that mistakes in disclosures and pleadings are intentional.

In contrast, because Chapter 13 debtors are generally attempting to repay creditors over time, it is unusual for an omission – even a material omission – to result in serious consequences if an amendment is promptly filed after discovery of the problem.  Can Chapter 13 trustees make criminal referrals and seek sanctions for the same conduct that Chapter 7 trustees take action on?  Certainly.  Do they?  Not nearly as much as Chapter 7 trustees do.

· Re-paying the value of preference payments or fraudulent transfers over time 

to the Ch 13 trustee

Preference actions are property of the Chapter 13 estate, just as they are in a Chapter 7 estate.  However, many Chapter 13 trustees take a different approach.  Instead of sending a demand letter and then suing - as Chapter 7 trustees, quite properly, do – Chapter 13 trustees will generally allow preference claims to be part of the liquidation analysis, with the Chapter 13 debtor able to repay the preference in the Plan, provided that the recipient of the preference is willing to sign a waiver of the limitations period for bring the action.

· An alternative to  having the Ch 7 trustee sue the payee - this seems to be big around tax refund season

· Other Time-related Issues:
· Control during a "liquidating Chapter 13" 
· If the Plan requires debtor to sell an asset (usually real estate) and pay unsecured creditors (whether because of the best-interests-of-creditors test or because of disposable income test requirements), Ch 13 will allow the debtor more control over the sale and could result in having to pay less to unsecured creditors than a Ch 7. A Ch 7 trustee will typically be looking for a quick sale, which doesn't maximize the value of an asset. A Ch 13 debtor may have a better chance of getting increased value for an asset like real estate.
· The longer automatic stay 

· Disappears after discharge in Chapter 7, can be up to five years in Chapter 13. 

In Chapter 7 cases, the automatic stay terminates upon the granting of the debtor’s discharge.  See, §362(c)(2)(C).  In a Chapter 7, the discharge is usually granted in about 100 days.  The injunction against the collection of discharged debts goes into place at the same time the automatic stay terminates.  See, §524(a)(2).  That means, in a little more than three months, a foreclosure action can be reactivated in a Chapter 7 case, even if the creditor does not seek relief from stay and abandonment.

In contrast, the discharge in a Chapter 13 case isn’t granted until the Plan is completed – usually a three to five year period.  During that time, the automatic stay remains in place on all estate property, unless a creditor takes affirmative action to obtain relief from stay.

· Obtain the automatic stay while waiting out the 8 year Ch7-to-Ch7 bar 

If a debtor files a Chapter 7 case, and receives a discharge, the debtor is ineligible for another Chapter 7 discharge for 8 years.  See, 727(a)(8).  Thus, §727(a)(8) bars discharge in a debtor's second Chapter 7 case filed in an eight year period if the debtor received a discharge in the first case.  This time period was extended from six years to eight years by the 2005 Amendments to the Bankruptcy Code.

The 8 years are measured “filing-to-filing”.  See, In re Bateman, 515 F.3d 272, 282-283 (4th Cir. 2008)(dicta); 364 B.R. 423 (Bankr. D.N.M. 2007), In re Burrell, 148 B.R. 820, 822 (Bankr. E.D. Va. 1992); In re Canganelli, 132 B.R. 369, 378 (Bankr. N.D.Ind. 1991).  Remember – conversion of a case from Chapter 13 to Chapter 7 does not change the date of filing.  See, In re Asay, 364 B.R. 423, 424 n.1 (Bankr. D.N.M. 2007); In re Hiatt, 312 B.R. 150 (Bankr. S.D. Ohio 2004); In re Hiatt, 312 B.R. 150 (Bankr. S.D. Ohio 2004); United States Trustee v. Skinner (In re Skinner), Case No. 09-50189-NPO, 2010 Bankr. LEXIS 2790 (Bankr. S.D. Miss. Sept. 1, 2010)(citing, In re Sadler, 935 F.2d 918, 920 (7th Cir. 1991) and Resendez v. Lindquist, 691 F.2d 397, 399 (8th Cir. 1982)).

· How to use Chapter 13 to deal with student loans 
· Buying time. 
· A payment Plan based on a more holistic budgetary assessment

· Private lenders – hard to deal with
· Credit Reports:
· Chapter 13 is less damaging to the debtor’s credit report – generally it remains on the credit report for 7 years instead of 10 years for a Chapter 7.
� Outline was developed for this webinar only and was intended as an outline for the speakers’ purposes.  It is not intended to be equivalent to typical Academy articles and outlines.





